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Abstract: The aim of our paper is the problem-orientated examination of the alter-
native procedures of handling conflicts, in Hungary, in cases of harms in connection with
healthcare services. We shall see that those alternative procedures differ from the traditional
legal procedures of enforcing a claim. First, we will examine the reason for dealing with the
alternative possibilities of legal protection and enforcing a claim (1). Secondly, we will discuss
the alternative possibilities of handling conflicts (2): the role of the representative of rights of
patients, the complaints towards the healthcare institution and the conservator, the complaint
to the healthcare administrative agency and the role of Office of the Commissioner for Funda-
mental Rights

Last but not least, we will examine the alternative compensation ways (3): the process
of the mediator and the process of the conciliator body. Are the alternative possibilities of legal
protection useful? Do they represent practical ways to solve the conflicts with healthcare ser-
vices? These are some of the questions that we try to answer.

Keywords: alternative possibilities of legal protection and enforcing of claims,
rights of patients, healthcare complaints, healthcare administrative agency.

1 Introduction. The significance of alternative possibilities
of legal protection

The aim of our paper is the problem-orientated examination of the
alternative procedures of handling conflicts — which differ from the traditional
legal procedures of enforcing a claim — in Hungary which are available for

5

SUBB lurisprudentia nr. 2/2018


https://doi.org/10.24193/SUBBiur.63(2018).1.1

Judit ZAKANY, ALTERNATIVE POSSIBILITIES OF LEGAL PROTECTION
AND ENFORCING CLAIMS IN THE AREA OF HEALTHCARE SERVICES IN HUNGARY

the citizens in cases of harms in connection with healthcare services. Besides
the descriptive, analytical method, we have applied the empirical research
during the creation of this paper. We have consulted with representative, the
Office of the Commissioner for Fundamental Rights, the president of the
Conciliator Body of Hajdu-Bihar County, and — in the interest of the examination
- we have examined institutional regulations of handling complaints. In addition
to the review of the Hungarian system, we demonstrate some foreign legal
institutions, drawing a parallel with the Hungarian regulation, or show them
as precedents.

First, we will examine the reason for dealing with the alternative pos-
sibilities of legal protection and enforcing the claim. There are many adverse
effects of the litigation. We mention, for example, litigation means a huge
burden for all parties both financially and emotionally, and it takes a much
longer time than an alternative way of handling conflicts. In many cases, it in-
tensifies the conflict between the parties, but their cooperation is essential, so
the functional relationship is necessary. The consequence, so the possible
compensation consists of only one element, the one that is the subject of the
claim of the injured party.2

The healing action needs peaceful conditions and trust and the action
—ifitis exaggerated — conduce to an adverse effect and creates the phenomenon
of the defensive medicinal activity. Defensive medicine means a substantial
financial element and the patient is stressed as well. Another malevolent ef-
fect that the constant exterior threat as opposed to discovering the problems
weakens the internal control of the medical society and creates the phenomenon
of the *honour of the uniform’.

The examination of the possible alternatives is essential furthermore
because there is an international trend to avoid the litigation, to popularize
the process of the mediator and other alternative instruments of legal pro-
tection, and to create new instruments which have broader authority. In the
Scandinavian countries, and New Zealand, the liability system is based on
the division from litigation. In our opinion, alternative institutions are the
future. The examples from abroad prove this.

The undermentioned research proves the importance of the alternative
instruments of legal protection, and its central question is why the patients
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sue the healthcare providers? If we look back till this point, during the exam-
ination of the problems we can see the ways that lawsuits can be averted3,
avoided4, and which expectations the tools, institutions of handling conflicts
must measure up to, and that the alternative possibilities of legal protection
would measure up to these expectations.

Researches from many countries — like England, the United States of
America and Hungary® - will be demonstrated, the researches had been made
with sociological and psychological methods. The results are the following
ones.

The information of the patient is the key. Namely, there is acommunication
problem in every case under dispute. According to the researches, most of
the patients are displeased with the way that the doctors have informed them
about their illness, the treatments, the possible causes of the faults. Moreover,
in connection with the communication, they often complain about the apathy
of the doctors, the lack of empathy, the lack of care about the patient’s personality,
comfort. 6

The most important lessons of the researches are the four main causes
in the malpractice actions. The patients mentioned the causes in the following
order by their importance:

One of the causes that the patients are displeased with the standards
of the healthcare supplies, and they think that if their cases become public,
they would prevent similar cases. We suppose that for the sake of this cause,
an examination by an authority or the institution of the Ombudsman is perfectly
convenient.

The second motive stressed by the patients is that the communication
is not adequate towards them, they feel that doctors do not show solidarity,
they do not communicate in the right tone’. If the patient feels that they have
not been thoughtful enough in connection with his problem, litigation is un-
derstandable because of his injury. Another problem is they do not know that
there was negligence or an unavoidable result due to their lack of specialised
knowledge. So they want the process to be examined to know what has hap-
pened. An efficiently working institutional tool of handling the conflicts or
the process of the conciliator body would be a proper solution.

Another motivation that the injured patients want to get compensation,
but the compensation is not the first aim for most of the patientss. This is

e
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entirely understandable, but we can say that it does not necessarily need litigation.
A settlement made during the process of a mediator or an examination by a
specific administrative board can give this compensation too, eliminating the
disadvantages of the classic ways of enforcing the claim.

Because of that, not only the legal proceedings are useful —which can
assure the compensation for the injured party - but those procedures are too,
which cannot assure the compensation, but by examination, they can give
answers and obligate the institutions in towards changes.

Finally, the injured patients have mentioned that they want to know
who was liable for their damages and want this person to take responsibility
for that. Most patients say that if they had cared for them, explained the cir-
cumstances of the events, took the responsibility and apologised, they would
not have sued. In many cases, the claim of the institution of action is born
because the healthcare institution does not deal with the patient’s problem, or
not in an appropriate way, and the injured party has no other possibilities®.
They mentioned that if the liable ones have paid for them without litigation,
they would not have sued.10

The concluding lesson of the research is that the alternative possibilities
of legal protection are useful and practical ways to solve the conflicts with the
healthcare services. With them, the aims of the injured patients and their rel-
atives are much available.

The alternative possibilities of debate settlement are in two groups in
this paper.1! | examine the classic alternative possibilities of debate settlement,
so the process of the healthcare mediator and the conciliator body. With
these, the compensation is available too, so these are alternative possibilities
for compensation. Besides, we examine the alternative possibilities of handling
conflicts, so the institutions which ensure possibilities of plaint and examination.
Usually, these do not end with compensation for the complaint, the aim is to
discover the facts, the cause of the problem, and to conclude the lesson and
to avoid the similar cases.

2 Alternative possibilities of handling conflicts
2.1 Representative of rights of patients

The birth of the representative of rights of patients is connected with
the entry into force of the CLIV Act of 1997 (Health Act) which contains the
patients' rights'2 — these have high importance level in Europe — breaking

8
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with the paternal view of the prior Health Act. In favour of following the ob-
serving of the rights from the new act, the representatives of rights of patients
have begun to work in many healthcare institutions after the entry into force of
the Health Act — without legal obligation — and the hospitals have been em-
ployed them13,

On the 1st of January 2000, the independent system of representatives
of rights of patients was born!4. First, this means personal independence, be-
cause the representative cannot be employed by an institution and be the
representative in it at the same time?>. Secondly, this means institutional au-
tonomy, so the representative is employed by an institution — defined in the
Act — as the Integrated Legal Protection Servicel6. We believe that this inde-
pendence should be notorious and be pronounced in favour of the trust to-
wards the representatives.

The base of the activity of the representatives is that the patients visit
them with their problems. The consultation and the connection are essential
parts of their process!’. There is a legal obligation for healthcare institutions
to insert the name, the availability and the time of the consulting hours of the
representativel8. There are many goals and effects of the consultation with
the representative. In some cases, people ask for information in connection
with their rights and possibilities of due process, or they make observations
in connection with the services, or they complain.

If the patient does not want to ask only for information, but he wants
to complain or report a problem, the representative helps to access to the
healthcare documents and to ask questions and make perceptions??; he gives
a helping hand to handle the complaints in many ways, he listens to the
claims, and offers the most competent forum to the patient. The most im-
portant task of the representative is to solve the conflicts, the problems on a
local level, therefore on the lowest one20, Their mission is — according to the
law — to urge the injured people to use the out of court possibilities. For ex-
ample, to use the possibility of conciliation between the patient and the in-
stitution, making an agreement, turning to the representative, send the com-
plaints to the institution instead of suing.

If the injured party wants to complain, the representative helps with
it. He helps to word the complaints, or he can make a claim himself in the
name of the patient and represent the patient during the process by written
authorisation?!,

9
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Itis an important task of the representative to follow the operation of
the healthcare institution and — if it is necessary — makes perceptions. If he
detects illegal practice, deficiency, he must report this to the head and the
conservator of the institution, and he can also suggest the solution at the same
time?22,

The Health Act gives as a task for the representative also to inform
regularly the healthcare employees of their rights, and the connected amendments
of the rules. Inour opinion, it would be vital and useful if the healthcare employees
would receive solid pieces of information, to know well the rights and obligations
of both parties and the connected amendments.

However, in real life this does not work that way. To work well, we are
convinced that more representatives and consulting hours are needed, beside
the existing 23 representatives. It is necessary to increase the number of rep-
resentatives, because the low number is the central factor against the more
effective functioning of this legal institution?23.

Since the formation of the representative system, the most frequent
complaints are connected with injuring the same rights. One of these is the
injuries of the right for information. There are significantly many disputes
which are preceded by harming dignity. In the latter cases, conflicts were
born by hindering the patients, the communication with jeer, violating the
intimacy or the bias24. There are many complaints because of the lack of the
sufficient health care services too. In most of these cases, the insufficient
health care services are the problem, but there are complaints in connection
with the system of the waiting-list, booking, the psychiatric services, or the
gratitude-money.

In Austria for instance, there is a similar representative system (PA
system) to the Hungarian one. First, it was configured in Carinthia and Upper-
Austria in 1991 than in 1993, the employment of the representatives became
compulsory for every province. Centrally, there are only frame rules, so the
representative systems are structurally different in every province, and differ
from each other by their authorities and the duties of the PA-s25, Just like
their Hungarian colleagues, the Austrian PA-s inform the patients, help with
their rights and represent them in any process related to enforcing the patients'
rights.

10
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2.2 The complaints towards the healthcare institution and
the conservator

The Health Act gives the opportunity for the patient to complain to
the healthcare supplier in connection with the healthcare service. The insti-
tutional complaints settlements — as the name suggests — do not give a
chance for examining irrespectively of the hospital, this works within the hos-
pital, as the first and general opportunity for the injured patients. The exist-
ence of an efficient inner control is essential for the institution. Because of
this, the case will not be examined outside of the institution26. The represent-
atives often help in this way, according to the features of the dispute and the
will of the patient.

One of the problems is that the law says only that the healthcare ser-
vice provider and its operator must examine the complaints in connection
with the services and they must inform the patient at least in 30 workdays.
The law orders the healthcare institutions to create the regulation on the pro-
cedural order of handling complaints, but it does not request the same thing
from the operator. The consequence of this is that the documents are entirely
different, and this is against the efficiency of handling complaints of the in-
stitutions.

In many cases, we have encounter regulations which formally do the
requirements of the law, but do not give real possibilities for legal remedies,
and let full discretionary power to the health institution. In favour of making
the institutional handling complaints more efficient, we suggest unifying the
proceedings. This unification can be successful with strict rules and with the
help of the direction from the Integrated Legal Protection Service, which will
determine the frame of the regulations on handling complaints.

Earlier, regulations of handling complaints could be got taped by the
centre institution supervised by the Minister of health27. We believe that this
opportunity must be used again, and must be compulsory, because the revision
of the many institutional processes is necessary, and the designation of the
competent body is justified too. Every regulation must contain at least the
form of the complaints, the place where to hand in them, where to report them,
the form to examine the documents, the process of the examination, the elements
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of the decision, the order of the notification, the fact that the use of the right
of the complaints does not mean that the patient cannot turn to other organ-
izations which are contained in other laws. In many cases, these elementary
pieces of information do not turn up.

The 1st Subsection of the 29th Section of the Health Act ensures the
opportunity for the patient to complain to the conservator of the healthcare
supplier in connection with the healthcare service. The examination of the
complaints by the conservator is based mostly on the information from the
institution. So, while in theory, this is a superior forum than the institution,
the examination ends with a similar result to the examination by the health
institution.

It can be said that — despite its importance — the complaints, towards
the institution and the conservator, usually do not end with the result ex-
pected by the patient. The detailed examination usually means an incompetent
way, and the complainant gets a short, dismissive order which does not ex-
plain or answer anything well. The examination just in some cases ends with
the admission of the problems, the apology, the offer for out of court settle-
ment. If it becomes possible that this possibility gives soothing answers and
legal remedy in more cases for the patient, the numbers of the excessive, in-
adequate social and legal reactions would be smaller.

The clinical mediator is a very well-known form of the institutional
settling of complaints abroad. In our opinion, this is a very positive institution,
which can be used in Hungary too. In the United States of America, there
were many experimental programs examining the representative if he —who
is employed in the health institutions — can or cannot influence the number
of the actions for damages and the extent of the satisfaction of the patients28.
In these programs, impartial mediators have done the every-day-job in the
hospitals, who were adept in handling conflicts and medical work. The most
important task of the mediator was to help the communication for example
in those hard cases, when there has been complication during the medical
interference, or the patient had died, or when the patient has not been satisfied
with the result of the treatment, with the level of the service, with the information
and he has deliberated to litigate.

Also, mediators have taken a hand in the examination of the problematic
cases and the faults, and they had to suggest solutions with which the similar
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cases would be avoidable. Furthermore, they have taken a hand in the infor-
mation of the healthcare employers. The programs have ended with unmis-
takably positive results, the number of the actions for damages against the
hospitals has decreased, so the costs in connection with the actions because
of malpractice and the number of the public negative cases have decreased,
too. The programs have contributed to the identification of the system-er-
rors, to the development of the innovates, the programs have revised the sat-
isfaction of the patients and the healthcare employers. After a year and a half,
according to the data of an experimental program in every case when a me-
diator has participated, the two-tierce of the cases have been solved out of
court in 10 hours.

There are similar intentions in many countries of the European Un-
ion, for example, in some hospitals of Belgium, France, the Czech Republic,
Ireland there are the impartial mediators who are employed by the institution
and help immediately in the complicated cases. In other countries, like Esto-
nia and Luxembourg, there are mediators too who help solve the conflicts be-
tween the healthcare supplier and the patients, but they are not employees,
if it is necessary, the institution makes a contract with them. In Slovenia, the
Association of Health Institutions ensures a proper education for the mediators
of the hospital and allow them a job to the institutions.

2.3 Complaint to the healthcare administrative agency

According to the rules of the X1 Act of 1991, on the healthcare government
and administrative activity — hereafter: Ehi. — the healthcare administrative
agency supervises the emergence of the rules on the operation of the healthcare
institutions and supervises the healthcare suppliers2®. If it is suspicious that
there is the breach of the professional rules, the patient can complain to the
healthcare administrative agency — besides the institution and the conservator
— which can use two different kinds of process.

The aim and the result of one of these is a stand-in connection with
the individual complaints of the patients, in the case of a rightful complain
the aim and the result is the restoration of the legal status, the remedy of the
injury and the necessary actions30. This process is based on the CLXV Act of
2013 (hereafter: Complaint Act)3!. According to the Complaint Act, anyone can
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complain32 or tender a public announcement33 to the state or the local gov-
ernment agency. This possibility lives in connection with the healthcare ser-
vices, too. Thus, the complaints and the public announcement can be tendered to
the healthcare administrative agency which is authorised to give the operating
permit for the healthcare suppliers34.

After six months from the harmful activity or the knowledge of the
malpractice, the examination of the complaint can be passed over, the complaints
which are tendered over a year are automatically rejected. These rules from
the Complaint Act are in many institutional regulations on handling conflicts.
The short of the term compared to the litigious possibility is not justified,
because it is opposed to the out of court examination and solution. Deciding
the dispute, the competent supervisory system — which operates in favour of
the professional supervision of the healthcare suppliers — has an important
role. The supervisor is in the register of the healthcare employees, has a pro-
fessional qualification, knowledge and practice, and the Chief Medical Officer reg-
isters him and names his speciality3>. The supervisors examine that the ser-
vices have been — or have not - implemented according to the healthcare rules,
directives, methodology letters and professional protocols. The examination
does not end with an order, but with a notification, so remedy is not possible36.
If the complaints are grounded, the healthcare institution must ensure the
restoration of the legal status and the necessary actions, for example, to cease
the causes of the problems, to initiate the impeachment and the institution
must send a written notice to the healthcare administrative agency.

At the same time, the ANTSZ is authorised to initiate a process ex of-
ficio in connection with the professional supervision of healthcare services.
In this case, the examination is done according to the rules of the CL Act of
2016 (hereafter: Akr.) and a mandatory decision is born with the possibility
to impose a healthcare fine. Unfortunately, this examination is not possible
in connection with individual complaints. If we examine the two proceedings,
according to the law, the order of the Complaint Act has a secondary nature;
its proceedings can be done if the complaints are not under the scope of an-
other process, for example, an administrative proceeding. In practice, in the
case of individual complaints, adjustment procedure is done automatically
and, after that, if it is reasonable, the official administrative procedure is done,
too.

14

SUBB lurisprudentia nr. 2/2018



Judit ZAKANY, ALTERNATIVE POSSIBILITIES OF LEGAL PROTECTION
AND ENFORCING CLAIMS IN THE AREA OF HEALTHCARE SERVICES IN HUNGARY

In our opinion, this is not necessary. The possibility of complaints to
the healthcare government body would become a more efficient instrument
for legal protection if, during the examination, an obligatory decision would
be made, which would be a subject of a legal remedy and not just a notice. It
can be possible if there would be a chance to do the process of the Akr. in the
case of individual complaints, and to make an obligatory decision, and if it is
necessary to impose fine. As the Health Insurance Commission had had the
authority to examine, impose a fine in cases of individual complaints. The
professional supervision ex officio is completed, appropriately, with the in-
dividual complaints, they can show problems which make the act of the
healthcare government body necessary. The suggestion is in connection with
the practice because in decisions which impose healthcare fees, we can find
references to prior adjustment procedure, so individual complaints have
started the examination by the Akr. and imposing the fee.

2.4  The Office of the Commissioner for Fundamental Rights

When the professional rules are not observed, this causes damage for
the patient so there is an infringement. In Hungary, in this case, the commissioner
is not an alternative solution during the legal claiming, because he cannot
examine medical-professional questions, and cannot suggest paying compensation.
There is infringement too when the right to dignity is harmed during the
treatment. This kind of infringement can establish to enforce the claim for non-
material damages on the litigious way, but in these cases, the commissioner can
be an alternative solution3’.

The Ombudsman deals with regularly the problems in connection
with the enforcement and ability for enforcement of the rights of the patients,
through complaints or ex officio. In 2011-2012 this subject was a seeded ex-
amined area of the commissioner for fundamental rights.

The CXI Act of 2011 (hereafter: Ajbt.) has the rules on the commissioner
for fundamental rights. It begins with his competence. It is elemental that
complaints must be reported against the right authority. The competence is
based on the (1) Subject of 18. § in the Ajbt. which classes these institutions
as institutions providing public services3s.
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To determine the competence, it is necessary that the activity or the
negligence of the authority breaches a main right of the petitioner or causes
a direct danger to the breach. The Fundamental Law (the Constitution of
Hungary) appraises the right of health and the obligation to organise the
Health Service, but the rights of patients are specified by the Health Act. The
competence of the commissioner to examine the complaints in connection
with the infringement of these rights is based generally on the fact that these
rights come from the right of dignity, which is written in the Fundamental
Law, and it is a basic right39.

A further condition of the examination is that the complainant was
already used over the possibilities of administrative legal redress — except the
judicial supervision of the administrative order — or that there were not any
other ways. Even if the competence exists, it is not sure that the investigation
can be conducted, because in some cases the petition can be refused without
investigation4°, During the investigation, the Ombudsman has different rights.
For example, he can ask for an explanation from the examined institution,
ask for the copy of the documents, ask the supervisory agency of the examined
authority to investigate and perform field-monitoring4..

If the infringement of a fundamental right or a direct danger to the
infringement is ascertainable than the commissioner for fundamental rights
has several options. He does not have regulatory powers, he does not make
compulsorily decision, he cannot determine a fine, but he has the power to
make commendation to the concerned authority or its supervisor to solve the
problem. On the performance of the commendation, the concerned part must
inform him within 30 days. If there is not the necessary action, or the com-
missioner for fundamental rights does not agree with the action, he puts the
case to the Parliament in the annual report, and he can ask the Parliament to
investigate it42.

According to the reports of the Ombudsman - on the health care com-
plaints — there is an annual feature that the number of the complaints when
the competence does not exist, is very high43. This proves that there is a great
need for an investigation by the Ombudsman. The cause of the high rejection
of the complaints is that the Ombudsman has very narrow competence in
healthcare questions#4, as we mentioned before, and the personal conditions
does not exist neither in number, nor in qualification to deal with more com-
plaints.
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During examining the example from the other countries, we have
seen independent institutions, unalike the Ombudsman, dealing with
healthcare in New Zealand and the United Kingdom, which have broader au-
thority and larger staff than in Hungary. Both in Hungary and in the exam-
ined countries, the Ombudsman has not got definitive, official rights, so it
has a complementary role in the system of legal protection. His/her role is to
find the problems of the system according to the examinations based on the
complaints and investigations ex officio, and to invite the organisations to
solve them. The complement legal protection is different, however. If an in-
dependent Ombudsman is dealing with healthcare, the corresponding legal
protection is more significant. We emphasise on the United Kingdom where
there is an alternative solution to avoid disputed processes. Although there
are many problems in connection with the Ombudsman in Hungary, in our
opinion, after creating the institution of an Ombudsman - dealing with
healthcare complaints — there has to be more significant results. The number
of the complaints, the extent of the problems makes it so that is reasonable,
in the present system, for at least one substitute to help the Ombudsman.

3 Alternative compensation ways
3.1 The process of the mediator

There are two models of the mediation. First, there is the arbitration
model, during which the arbitrator — chosen by the parties — makes (mainly)
the final decision4® in the disputed case. Because the parties relinquish their
right of decision and convey it to the arbitrator, this technique does not be-
long to the arbitrations48, but it is quite similar to the juridical way. However,
the arbitrator is not a specialised judge, so he has pervasive discretionary
powers, and he must solve the conflict between the parties respecting the
principle of neutrality and impartiality. The arbitral tribunals, which are spe-
cialised in conflicts in connection with the healthcare services, can be found
in the United States of America and Germany. In the United States of Amer-
ica there are the pre-trial screening panels#’. The most important task of
these bodies is to filter out the malicious processes, and if it is possible, to
close the cases with agreements, and if it is not possible, to prepare for the
judicial way. The number of the members are from three to seven. The panel
usually consists of a judge, and one or more physicians specialised on the
subject which is the object of the dispute48.
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In Germany, the medical chamber operates institutions which are
process similar to the arbitration, but are not wholly the same, because the
decision is not compulsory for the parties. The German Medical Chamber
operates authorities, professional authorities and mixed authorities, which
make settlements. The territorial medical chambers initiated their settings.
The bodies decide the disputed questions between the doctors and the patients,
and they can decide the legality of the claim and/or the amount of the com-
pensation. The professional bodies give a professional opinion in connection with
that the service which was performed to the patient was on the right level, or
not49. Voluntarily working is the base of the process, and it is a free possibility
for the patients, the medical chamber pays the costs from the payment of the hos-
pitals®0.

The second model is the mediator model. This is based on cooperation,
itis peaceful, and a mediator helps the parties to create a settlement. His task
is to control the process of handling problems, so he does not judge, does not
evaluate, does not decide the dispute. His role is to approach the sides and to
revise the relationship between the parties®!.

The Hungarian Health Act orders that the parties must initiate to-
gether the mediation to solve the dispute — between the patient and the
healthcare supplier - out of court>2. The Health Act rules the alternative ways.
However, it does not determine that it must be the mediation or the arbitration
model. The CXVI Act of 2000 on the mediator’s process (hereafter: Kozvtv.)
answered the question with promoting the mediation in Hungary>3. The de-
tailed rules are in the 4/2001-es EUM-IM Decree.

During the mediation in connection with the healthcare disputes, vol-
untariness is the base. So, the process can only be conducted if the patient
and the healthcare supplier participate®4. Any party can be initiate the pro-
cess. Nevertheless, the professional confidentiality is another essential prin-
ciple and every party in the process must respect it55. This is a massive ad-
vantage against the judicial process because that is — with some exceptions —
public and the press is always interested. Another advantage of mediation is
the fact that it does not cause conflict between the doctor and the patient or
does not raise it. The aim is to prevent the conflict, to find common ground
from which everyone will win. The proper communication, the proper infor-
mation, taking the personal responsibility, paying respect to the interest of
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the other party and the mutual compromise is necessary for the agreement,
the mediators ensure these are assured mainly during this process. In the
case of a conflict, the former ones would be the most important to the patient,
as the research® mentioned before, clearly shows.

The healthcare supplier and the representative inform the patient of
the possibility and the terms of the mediation. The petition must be reported
to the competent chamber of judicial experts. The chamber sends the petition
to the other party who must declare if he contributes to the mediation. If
every party agrees, after covering the costs, they must decide the content of
the health mediation council®’. They appoint the members of the council
from the register of the Hungarian Judicial Professional Chamber (MISZK).

The first hearing of the healthcare mediation council must be made
at the very latest on the 30th day after the agreement on the mediators. If the
parties cannot agree, in 4 months after the first meeting, the process will be
terminated. If the mediation is successful and the agreement was settled,
then it becomes written, and the parties and the members of the council will
sign it. If the party does not perform the agreement during the period of per-
formance, the other party can ask the court to put an enforcement clause to
the agreement. In this case, the agreement is enforceable according to the
LI Act of 199458,

Even if we believe that it is good that in Hungary there is a mediator
system on the healthcare, but it is unfortunate to admit that this form does
not work, it did not make good>°. One of the reasons is the lack of information
both for the patients and the public, so there is not appropriate trust in it.
The conduct of the healthcare service providers that they shift responsibility,
and that they are not interested in nor the public knowledge of this solution,
nor to search mistakes constantly - these facts are negative, too. It is our opin-
ion the fact that this possibility is not free of charge, represents a problem,
too. The costs can be around 100.000 Ft. The liability insurance companies
do not prefer the out-of-court settlements, and agreements are compulsory
to them, only if they had participated. However, some procedural rules are
against the success of the healthcare mediation too, so their correction is essen-
tial for the mediation to become a well-known, active form of handling con-
flicts. We will express our proposal in the following chapter.
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3.2 The process of the conciliator body

The conciliator bodies have been formed to solve the consumers’ dis-
putes out of court, operating as independent institutions next to the county
and the capital Commercial and Trade Chambers, and these consists of a
president, vice-president and members. These bodies are very effective and
popular ways of enforcing a claim, because they are quick, cheap, based on
collation and aim to make an agreement, in their processes a decision will be
born even in the case of inefficiency, and it is compulsory. These procedures
are available in connection with the healthcare services from May of 200460,
The data of the reports of the conciliator bodies show that the process in con-
nection with the healthcare services is sporadic, if there is one, it is usually in
contact with the medical aids®6l. Because the features of the processes of the
conciliator bodies do not concern our topic very much, we enhance the posi-
tive rules of the process which are proper to reform the mediation in the
healthcare area.

The competence of the conciliator bodies covers the disputes between
the consumer and the enterprises, in connection with the quality and the safe
of the goods and services, product liability, signing a contract, and performing
the contract. In the case of the healthcare services — according to the practice
— the patient is a consumer if he has paid directly for the healthcare service.
If the OEP is financially providing for the service, there is not consumer con-
tract — according to the practice of the conciliator bodies®2. If the healthcare in-
stitution operates as a budgetary agency, it acts as an economic organisation
in the mirror of its civil legal connections, so in this way, the conciliator bodies
have competence above them®©3.

Before initiating the process, the party must try to relate with the con-
cerned economic organisation. The process can be started only by one of the
parties: the social organisation, which represent the consumer or the inter-
ests of the consumers, and it can be initiated with a written petition to the
president of the body. The other difference is that, in the case of mediation, the
process can only be performed if the other party agrees, so if both of the par-
ties accept this form. In the case of the procedure of the conciliator body, if
the authorised party initiates the process, the body will decide, the other
party’s permission is not required.
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After examining the competence and the jurisdiction, the president
decides about the date of the hearing and sends a notice about it. The conciliatory
body works as a council with three members®4, one of them is nominated by
the consumer, the other by the enterprise from the list of the members of the
conciliatory body. They choose the president. It is necessary that at least one
of the members has a legal qualification, but I assume that a member with
healthcare qualification is needed, too. The first aim of the process of the
conciliator body is to make an agreement which suits the rules. In this case
the council ratifies it, and the decision is compulsory. The process ends with
a decision even if the parties cannot agree. This is an advantageous feature
according to the mediation. In this case, the operating council decides either
the rejection®® of the consumers' petition, either to make compulsory decree
or proposal — if the petitioner wins the dispute — it depends on that the economic
organisation has or has not accepted the compulsory feature of the decision.
If the enterprise does not perform the agreement and the compulsory decree,
the consumer can ask to put an enforcement clause to the decree. In the case
of a proposal, the malpractice of the economic organization has its consequences
too, the conciliatory body can publish the essence of the dispute and the re-
sults,

The process of the conciliator body has many positive features, which
can be applied during the mediation, to increase its effectiveness. One of this
opinion’s reasons is that it makes sure to solve conflicts and get compensation
in an out of court way. Naturally, this is the advantageous side of the out of
court way. So, the process is much quicker because the rules order deadlines
to perform the procedure. However — in contrast to mediation — the decision
is given quickly, and its feature is based on the declaration of the enterprise.
Along with the time efficiency, the lack of costs is essential too. We think this
optional feature is a substantial positive fact, in contrast with the charges of
the mediation. Moreover, it is important that the aim of the process is to solve
the conflict with collation, to examine the problem reassuringly for the consumer,
and to solve it appropriately for both parties. The consultation happens many
times, because this is not just the aim of the process, but it is the premise of the
institution of the process that the consumer must try to solve the case with
the enterprise. But, the mutual agreement on initiating and performing the
process is hot necessary. We consider that the rules of the conciliator body are
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more beneficial, because the consensus —which is required in the case of me-
diation — often disconcerts the possibility of solving the dispute.

4 Final thoughts

In connection with the legal options in the case of conflicts, injuries,
damages in connection with health care services the main problem in Hun-
gary is, in our opinion, that the classic form for disputes and enforcing claims
predominates the alternative ways out of all proportion, and the latter ones
are rarely applied. We think that one of the main reasons is that the system
of the alternative methods of legal protection is complicated, the possibilities
are not known appropriately. Rationalization an integration of possibilities
is needed to make the system to be more comfortable to survey.

We have seen many functioning problems. Because of these, forms of
compensation and handling conflicts do not operate according to the will of
the legislator, nor the aims and the mechanisms in the rules. Problems in
connection with the efficiency are against the use of these alternative ways.
Our suggestions were reviewed in connection with the legal institutions.

The main principle during reforming the system is that the disputes
must be solved on the lowest proper level. For this, a system needs, in which
- beside the classic enforcing of a claim - there are alternative ways at different
levels insuring legal protection, ending disputes and compensations.

If we investigate the alternative ways of handling conflicts, the main
points must be the representatives. The base is a system consists of educated
representatives of the rights of the patients with enough number, as we have
seen it in connection with the Austrian system while examining the activity
of the PA. If we want an efficient, popular alternative system, the number of
the representatives of the rights of the patients must become the first forum.
Examining the claims, in connection with the character of the complaints,
they would suggest the most suitable out-of-court forum and help the claim.

In the system, an efficient investigation mechanism of complaints,
which creates an internal control, is needed. Healthcare institutions must see
that it is their interest to solve internal problems by the internal control
mechanism and fewer conflicts would exist out of the institutions. However,
for this real efficiency of the investigation of a complaint is needed and not
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just the formal performance. We think that institutional investigation of a
complaint is better than the complaint about the operator, because circumstances
can be better examined, people can be listened, compared with the situation when
the operator can work only by his documents. Based on the researches, the
efficient institutional investigation of a complaint improves the quality of services.

Between the mechanisms of the legal protection, there must be an or-
ganisation with official authority, which examines ex officio and according to
the complaints of the patients, gives binding decisions, and has the power to
impose fees. The Health Insurance Commission has operated this way, and
at present the Public Health Organizations of the Government Offices does
this. We do not think that the discrimination of the individual complaint and
the investigation ex officio is necessary because there has not been any dis-
crimination in the proceeding of the Health Insurance Commission. An or-
ganisation with official authority improves the quality of services too in con-
nection with the enforcement of the binding decisions and the disputes.

Besides these, a healthcare commissioner is needed as an additional
legal protector. In countries which have Ombudsman's dealing with healthcare
complaints, this additional legal protection institution is very popular and
efficient.

In our opinion, a conciliation way for compensation would be enough,
but basic modifications are needed in connection with the procedure and
more popularity is necessary, too. In the case of mediation, the healthcare
disputes have not already been under the scope of the general order, while
only the financial consumer legal disputes are privileged from the general
rules of the conciliation hearing. In our opinion, the best solution will be if
the healthcare mediation would be the base, and some provisions of the con-
ciliation hearing would correct it.

1 This study was written within the framework of the OTKA PD__16 postdoctoral application.
(120901 AJP has been implemented with the support provided from the National Research,
Development and Innovation Fund of Hungary, financed under the PD_16 funding
scheme.).

* Research fellow of Civil Procedure Department at the University of Debrecen, Faculty of
Law, Hungary.

2 For example, the most important need for the injured party to get answers. The aim of the
evidentiary procedure of the civil suit must be this, but in our opinion, this does not mate-
rialise in every case. Considering the actual juridical practice, in many cases, the technical
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the real problem and revealing the facts preferably.
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of the terms and tools) and avoid conflicts (for example with better communication).

4 If there is a conflict, how and with which instrument can it be solved?

5 With the data of the Health Insurance Control.

6 LESTER, Gregory W. — SMITH, Susan G., Listening and Talking to Patients, The Western Jour-
nal of Medicine, 1993, March, 270-271.

7 HAIMAN Eva, Az érzelmekben fiird6 emlékezet (interjiz), Jogorvoslap, 2009, 6. szam, 4.
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pends on the level on which the social system of the country gives financial help to the in-
jured party. For example, in Hungary the child who was born injured because of genetic,
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9 Dr. Protal honlapja: http://www.drportal.hu/hir.php?szid=99&tema=27&hid=3579 (down-
loaded: 13 January 2012).

10 MerRUELO, Natasha C., Mediation and Medical Malpractice, The Journal of Legal Medicine,
2008, Vol. 29, Iss. 3, 290.

11 For making groups for the possibilities of legal protection | have seen other stands, for ex-
ample when there are the ones in the healthcare suppliers, and the other ones which are
organized by a third party. (Lasd: KEreszTy Eva: Csaldottsag vagy kar? Gondolatok az
egészségiigyi ellatasi karok rendezésérdl, In: JuHAsz Zoltan (ed.): Karfelel6sség és a repa-
racié lehetséges eszkozei, Az alapvet6 jogok biztosa és a MABISZ konferencia-kiadvanya,
Budapest, 2013, 30.).
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cation, right for leaving the institution, the right for information, right for autonoour, right
for refusal the service, right for knowing the documents, right for the professional secrecy.
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A betegek jogainak kodifikalasardl, Fundamentum, 1997/1., 87-100.).

13 KGSZEGFALVI Edit, Egészségiigyi jogi kézikonyv, Kozgazdasagi és Jogi Konyvkiadd, Buda-
pest, 1999, 90.

14 During our own consultation with a representative | have realized that the patients usually
do not know the independence (from the hospitals) of the representatives, so there were
many cases when the patients feared that his complaint would influence negatively his fur-
ther treatment.

15 Health Act 32. § (2) Subsection.
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pension policy and the protection of children and youth. 381/2016 (X11. 2.) Korm. rendelet).
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2007, november-december, 100-109.
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271214/2012 (VII. 30.) Korm. rendelet 19. § (2) c) point has disposed of this.

28 For more, read: NADHAZY Zsolt- ZAKANY Judit: Az intézményi panaszkezelés Uj irdnya: a
klinikai mediator, Med et Jur, 2014/2., 14-17.

29 Ehi. 6. § (1) Section b) Point.
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interest and its settling does not belong to the scope of other — specifically judicial or ad-
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36 KovAcsy —Dosa i.m. 708.
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48SARINE [2006] i.m. 211.

49 Nvs, Herman, The Factual Situation of Medical Liability in the Member States of the Coun-
cil of Europe, In: The Ever Growing Challenges of Medical Liability: National and Euro-
pean Responses, Strasbourg, 2-3 June 2008, 21.
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sai.html (downloaded: 30 May 2013).

61 See: the page if the conciliator bodies:s
https://bekeltetes.hu/index.php?id=szakmai-beszamolo-es-elemzes-a-bekelteto-testu-
letek-2009-evi-tevekenysegerol (downloaded: 12 December 2013).
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Abstract: The first Administrative Procedure Code in Hungary came into
effect on 1st January 2018. By this, the legislator not only collected and systematised
the rules of administrative trials which previously were part of the Civil Procedure
Code but also intended to place legal protection against administrative offences on
new ground. The apparent goal of the legislator was to widen the administrative
judicial gouge, not only against administrative provisions but also to offer the
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an administrative act. Hopefully, historical traditions, several years of codification,
efficient allotment of the knowledge accumulated by the judicial system may all
contribute to the further improvement of administrative jurisdiction.

Keywords: Hungarian Administrative Procedure Code, control above
administration, administrative courts, administrative legal disputes, reformatory.

1. Introduction

The first Administrative Procedure Code in Hungary came into effect
on 1st January 2018. The development of administrative jurisdiction then
reached an outstanding phase. The most important aim of the creation of the
new procedure code was to establish a regulation which is not only built on
Hungarian legal traditions but also appropriate for the challenges of the
modern times, and which can protect jurisdictional rights over against
government administration. The new principles widen the opportunities of
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the judiciary remedies by the administrative courts that support the concentrated
conduct of the process, adequate preparation of the process and particular
types of administrative processes that adapt to the requirements of the specific
case make the deciphering of the practical challenges difficult and vital for
the implementation bodies.

2. The necessity of creating the new Administrative Procedure
Code

The creation of a new procedure code is a crucial and peculiar event
in a particular country's legal system. In order to ensure adequate legal protection
in Hungary, procedure law is wholly re-established, as on 1st January 2018
the new civil procedure code, and then, on 1st July 2018, the new criminal
procedure code is coming into effect. Among these, the Administrative Procedure
Code deserves special attention because no such procedure code had ever
existed before in Hungary, as it was the first time that the legislator enacted
the regulations of administrative trials which are different from civil trials
both regarding function and crucial procedural features.

Administrative jurisdiction assures constitutionality and, thus, a
means of self-control from the side of the government. It must practice control
above administration, thus forbidding unlawful administrative actions. It has
to ensure objective legal protection, or the effectuation of legal regulations, and
also subjective legal protection, or the protection of the rights the clients
involved in an administrative action, remedying the consequences of a particular
offence. Those tasks accentuate the importance of the regulations of administrative
processes.

The administrative jurisdiction shows a diverse picture in different
countries, as there are different regulatory systems for the same protective aim.
As Ivan STIPTA highlighted it in his detailed study, the British, German and
French types of administrative jurisdiction do not adequately reflect the contents
of the historically developed protective systems, and none of the European
countries has developed a model which could have been efficient in any other
countriest.

In Hungary, administrative jurisdiction was only partially established,
since it involved cases of tax and levies, as the XLII1 Act of 1883 established
a Financial Administrative Court. The XXVI Act of 1896 established the
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Administrative Court with a national region of activity. The Administrative
Court was on the same level as the Curia, as it was independent both from
ordinary courts and the establishment of administration. It had two departments:
the general department of administration and the department of finance, the
latter was formed from the earlier financial administrative courts. Its process
had only one level, the judiciary decided irrecoverably, against which no
appeal was possible. After the Second World War, the Administrative Court
was eliminated as part of the abolishment of constitutionality. First, its
effectuation was strictly limited; then, The 11 Act of 1949 eliminated it alongside
with other specialised courts.

In the era of the socialist legal system, administrative jurisdiction
could only partially work. From 1957 on the 111 Act of 1952 (the 1952 Civil
Procedure Code) included processes which appealed administrative decisions,
but it did not offer the opportunity of reviewing all the decisions, only in some
instances which were exhaustively listed in the special laws. Later, from 1972,
administrative processes gained an independent chapter.

Even though after the change of the regime by the XXXI Act of 1989,
the Law of Constitutional Reform introduced the principle of general judicial
review of administrative decisions into Chapter 50 (2) of the Constitution,
according to which ‘the court controls the constitutionality of administrative
decisions', the classification did not change for a period. In its Decision 32/1990
(X.22.) the Constitutional Court stated the unconstitutionality of the regulations
which enlist the administrative decision that may be appealed by court
reviews, the Constitutional Court eliminated the decisions from 31 May 1991,
arguing that court reviews must be assured not only in cases of individual
decisions but generally. After the decision of the Constitutional Court, the
legislator passed the XXVI Act of 1991 about the extension of court reviews
of administrative decisions, thus changing the title of Chapter XX of the 1952
Civil Procedure Code to ‘Administrative Processes’.

Trials of administrative processes were involved in the general court
system until 31 December 2012, administrative and labour courts were founded
on 1 January 2013, as the successors of the earlier labour courts. The occasional
appeals for the decisions of the new courts were discussed by the regional
courts, while the appeal procedure was the duty of the highest-level jurisdictional
platform, the Curia, thus at the upper levels appeals were organised into the
general system of courts, creating a so-called ‘pseudo-mixed system'.
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There is no debate in Hungarian legal literature that the administrative
jurisdictional system in Hungary, after the change of the political regime, was
not entirely comprehensive, so further improvement was justified. Critiques
mostly pointed out that the narrow range of act reviews did not offer legal
protection against administrative actions, also highlighting that administrative
judges were not acknowledged enough, nor did they not receive the choices
of a career that judges, specialised in other areas, did. Many traced this back
to the fact that process law regarded administrative processes as special civil
processes and found the application of traditional tools of civil procedure law
sufficient for the efficient jurisdictional control of administration, consequently
the opportunities of further improvement of administrative jurisdiction were
limited2.

In 2013, the overall review of the Civil Procedure Law begun alongside
with the development of a new Civil Procedure Code to replace one of the longest
effective law in Hungarian law history. Back then the question was still open
whether the procedure regulations of administrative processes would belong
to the special processes of the new code, or they would be discussed in an
independent law. Eventually — accordingly to an overwhelming majority of
Hungarian lawyers and to the regulations of all the European Union countries
(except for Slovakia) — in 2015 the legislator decided on creating the first
Hungarian Administrative Procedure Code, testifying the necessity of both
the improvement of administrative jurisdiction and the intensification of its
relative independence.3 As a result of the procedure of codification, the Hungarian
Parliament passed the | Act of 2017 on administrative procedures which
came into force on 1 January 2018. The CXXX Act of 2016, on civil procedures,
came into force on the very same day.

3. Conceptual differences between administrative and civil
procedures, the different roles of the judge

Administrative jurisdiction cannot be classified in the range of civil
jurisdiction in the broad sense, as there are crucial differences between judging
legal disputes of civil law and administrative law, both from the side of the
parties procedural positions and consequently the obligation of the judiciary.
In civil processes, the parties are co-ordinated, and they can act as autonomous
legal subjects in the legal relationship of civil law. Meanwhile, in administrative

31

SUBB lurisprudentia nr. 2/2018



Léaszl6 PRIBULA, THE NEW ADMINISTRATIVE PROCEDURE CODE IN HUNGARY

processes, the parties are not co-ordinated. One of the parties practises executive
power. In this executive power, it makes decisions which regulate the rights
and obligations of its clients who are not in a bargain position. In its scope of
obligations, it has an advantageous position as opposed to the client in both
organisational and personal circumstances. This lack of balance must be
avoided by creating guarantees which are — generally — not justified in civil
processes.

One of the crucial regulations of administrative procedure law is that
the rules of civil procedures must be applied only when it is pronouncedly
specified by the law; but also, in these cases, they may be applied in accordance
to administrative procedure law. Unlike the previous regulations before 1
January 2018, the presently effective law does not specify the rules of
administrative procedures. Administrative procedure rules differ from civil
procedures, as the administrative process is hot a special kind of civil process,
but they include all the prescriptions of administrative procedures, and prescribe
the application of civil procedural rules only in individual cases taking into
account the similarities of both legal institutions. This solution is justified
because there are no differences between several legal institutions, depending
on whether they are realised in civil or administrative processes. With these
referential rules, the unnecessarily lengthy repetitions can be avoided. However,
in order to accentuate the independence of administrative processes, the law
also states that in these cases the regulations of civil procedures must be
applied in accordance with administrative procedures, so the different course
and structure of the administrative process must be considered?.

The features, which differentiate administrative processes from civil
processes, are defined by the obligations of the judiciary. The most important
obligation is to assure efficient legal protection and legal remedy against the
administration. The judiciary acting in an administrative case must aim to assure
legal protection against the administration, which acts presupposes being
separated from the administration (a legal subject who is not in any legal
relationship with the administration, including management), and also a right
or interest protected by the law, which needs legal protection. Administrative
judging — which is ‘the conscience of the executive power’® as Ferenc PETRIK
put it— has to keep a reasonable distance from the administration it controls.
According to the principle of the balance of power, the court procedure
necessary to assure legal protection can be launched exclusively on request.
Efficient legal protection requires a dual protective task from the judiciary:
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subjective legal protection on the one hand, to which a dispositive principle
is attached and according to which the legal party can decide whether they
want to start a procedure or not. The court judges during the administrative
dispute in the framework of the claim, the claims submitted by the parties,
and the legal statements whether the proposed claims and statements are to
be taken into consideration based not on their form but their content. On the
other hand, efficient legal protection allows objective legal protection, which
— as a breakthrough in the dispositive principle — in some instances defined
by the law allows the court to proceed ex officio, in exceptional cases defined
by the law the court can ex officio initiate investigation and proof. Ex officio
proceeding does not affect the fundamental principle that the court can act
only on request®.

4. Administrative judicial channels

Since 1 January 2018, the procedural rules of administrative processes
have been included in a code independently from the civil procedure code.
This fact does mean not only the detachment of an earlier special civil process
from the civil procedure code but also a qualitative change. The apparent goal
of the legislator was to widen the administrative judicial channel, not only
against administrative provisions but also to offer the opportunity to turn to
the court for strong legal protection in any injury caused by an administrative
act. The legislator aspired to form as abstract rules as possible in order to
offer the judge enough elbow room and opportunities to handle the newly
arising questions, as Krisztina RozsNYAI, commissioner for the preparation
of laws concerning the Administrative Procedure Code, put it in an interview?’.

According to the new regulation, the judgment of administrative
disputes concerns firstly the judicial channel, secondly the decision in a public
law dispute which is referred to the administrative court by the law, and
thirdly procedures concerning investigations of municipal regulations confronting
other regulations, and proceedings on defaults of legislatorial obligations by
municipalitiess.

Three types of trials belong under the umbrella of administrative legal
disputes: 1. judicial control of the legality of administrative action; 2. disputes
concerning administrative contracts; 3. disputes concerning civil service, which
were earlier regulated among labour processes.
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The majority of administrative processes are about the judicial control
of the legality of administrative action. Their concern is the lawfulness of an
act or the lack of action by an administrative body that aims at or results in
altering the legal circumstances of the involved legal subject regulated by
administrative law (and not by other, e. g. civil law or criminal law). The law
enlists the administrative actions against which one cannot turn to a court.
There is no dispute concerning government actions (such as accrediting
ambassadors), the lawfulness of an ancillary administrative action independently,
that serves an administrative action (such as approvals, resolutions or actions
serving the execution of an administrative action), and also between parties
who are in managing or controlling legal status®.

The following cases do not belong to the court acting in administrative
actions: the legal control of authority actions which cover administrative body
as executive authority involved in administrative offences, a property right
case initiated by a notary, an action of a penal institution substantiating an injury
during the period of detention, action by the police in a case of injunction to
stay away, or authoritative action by the National Authority for Intellectual
Property Rights. In these cases, other courts are to assure legal protection.

The notion of administrative contract is not defined in the Administrative
Procedure Code, but it describes such a contract as one that is defined so by
a law of a government decision (e. g. authority contracts, association contracts
or health financing contracts?0).

Civil service employment relation is a contractual relationship of a
person employed by the state or a body acting in the name of the state, and a
legal relationship created in order to serve the public, the specific obligations
and rights of which are defined in the law (such as the service relation of
soldiers, police, government officials), but excluding the service relation of judges,
judicial employees, employees of public prosecution, and of those employed®.

Administrative law belongs to public law; however, the procedure
code ensures the administrative judiciary action, as a general rule, exclusively
in administrative disputes. In other kinds of public law disputes, namely in
disputes of legal bodies and institutions that do not belong to administration,
administrative judiciary remedy is available only in cases when the law expressly
allows it. Above all, the judicial action is available in actions which are referred
to the Curia, regulated in detail among administrative trials, and which are
aimed to investigate a municipal provision conflicting another regulation or
the municipal law's legislatorial default (control of legislation).
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5. Court acting in administrative trials

The role of legal protection by administrative jurisdiction is in no
direct correlation with the structure of the court system or the foundation of
independent administrative courts. As Andras PATYI put it, ‘the system serves
as a tool. Its aim and the content is the measure and the how of legal
protection, and thus the scope of judicial power'’2. To specify the courts
acting in administrative trials we need to mention that in 2016 the legislator
aimed to create a system of administrative courts fully independent from the
general court system, except for the uppermost level (regional administrative
courts — Administrative Appeal Court — the Curia), which then could not be
realised without the amendments of the constitutional acts. After the
effectuation of the Administrative Procedure Code, the legislator initiated
concentrated administrative jurisdiction through the competency rules, as in
the majority of administrative trials eight regional administrative and labour
courts act on the first level; while in certain cases typically involving citizens
searching for their rights — such as social insurance, social care, child protection,
cases involving care or support provided by a government employment body,
or in trials on public service — all the twenty (municipally organised) administrative
and labour courts act. In certain important cases the administrative trial —such
as trials involving the railway management body, the air traffic authority, the
administrative actions of the Hungarian Central Bank, trials involving the
practice of the freedom of assembly, trials involving the publication of
qualified data — belongs to the Budapest-Capital Regional Court, which has
national jurisdiction, and which belongs to the general court system. In
exceptional cases the Curia gets the first-level jurisdiction in administrative
trials: Curia conducts control procedures of municipal legislation and actions
aiming to ascertain a constitutional dispute.

If the case starts on the first-level administrative and labour court,
appeals against the judgments are judged by the Budapest-Capital Regional
Court; the exceptionally permitted review process belongs to the Curia. If the
lower-level court is the Budapest-Capital Regional Court, the appeals are
judged by the Curia, in these cases, there is no appeal. If — exceptionally —
the case starts at the Curia, then against the decisions of the Curia there is
neither appeal nor review!3. On 20 June 2018, the Hungarian Parliament
adopted an amendment to the Fundamental Law, which distinguishes between
ordinary courts and administrative courts in the future: ordinary courts —

35

SUBB lurisprudentia nr. 2/2018



Léaszl6 PRIBULA, THE NEW ADMINISTRATIVE PROCEDURE CODE IN HUNGARY

whose main body is the Curia — decide in criminal cases, in private law and
in other cases defined by the law, while administrative courts — whose main
body is the Administrative Appeal Court — decide in administrative disputes
and in other cases determined by the law!4. The creation of a wholly
separated administrative court system will be a matter for the legislature in
the near future.

6. The Crucial Regulations of Administrative Trials

The general rule is associate judging: the court acts as a council of
three professional judges. Exceptionally, in cases of minor value or needing
faster action, however, one single judge acts in an administrative trial. As a
result of the easy or difficult assessment, there is the opportunity of referring
the case from the council to one single judge or vice versa, from the single
judge to a council of judges?s.

In an administrative trial, locus standi is limited by the law: action
can be brought only by the claimants specified by the law only against the
respondents specified by the law. Primarily direct concernment is the basis
of bringing administrative action. A claimant can be a person whose right or
lawful interest is concerned by an administrative act. Since the administrative
jurisdictions mainly assure subjective legal protection, the person is entitled
to bring an action who claims that their right or legitimate interest is injured
directly by the disputed action of administration. In exceptional cases
however — in order to protect common interest — the prosecutor, the body
practising legal control, the administrative body involved in the disputed
administrative act can bring action, and also — in the area of operation of interest
protection — a civil body, an interest protection body, and public bodies. In
an administrative trial, the claim must be instituted by the claimant against
the administrative body which effectuated the disputed administrative action.

Based on the law, however, a non-administrative body can also act as
claimant, since as a result of the administrative contract, and in a public
service dispute, the administrative body is entitled to enforce its claim as a
claimant, based on the legal relation. In a dispute based on an administrative
contract, the other contracting party can be the claimant, while in an
administrative dispute the natural person as an employee?6,

There are important rules regarding the particular legal party of the
administrative trial, namely the concerned party. Typically, in an administrative
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trial, the claimant is a person searching for protection because of a legal injury
caused by an administrative body, while the respondent is the administrative
body itself. Administrative relation, however, is not collateral, but multilateral,
the subjects of which often carry different interests. The client having taken
part in the previous administrative act, but not bringing administrative action,
is entitled to the same rights and obligations as the claimant, so it is reasonable
to offer them the opportunity to take part in the trial. The person not taking
part in a trial, but whose right or interest may directly be affected by the judgment
to be made in the process, may join the process between other persons as a
concerned party. The precondition of joining a process as a concerned party
is that they need to be directly concerned in the case. The party concerned is
entitled to the same process rights and obligations. However, the certain rules
of the law may diverge. (Thus, receding from the claim is only the right of the
claimant, but not of the concerned)'’.

The rules of bringing an action adjust to the specialities of administrative
processes. the CL Act of 2016 on the general Administrative Procedure Code
(Hungarian: ‘Akr.") only specifies the guarantee framework of the administrative
process. The client may bring administrative action against the final decision,
except for court decisions that cannot be appealed. In case of an appealable
decision, administrative action may be brought if one of the entitled persons
appealed and the appeal has been judged. In case of taking administrative
action for the correction of the injury takes place primarily inside the
administrative structure system: if the court assesses that the decision offends
a law, the decision is modified or annulled. If the appeal court agrees with
the content of the statement of claim, and there is no party in the case with
opposing interest, the authority may also annul the decision which does not
offend a law or may modify it according to the statement of claim. If the
administrative body did not annul or modify the questioned decision in its
competency, the administrative court is to judge the administrative
disputels,

The statement of claim must be presented to the administrative body
which realised the disputed act within thirty days from the announcement of
the disputed administrative action, pleading a violation of rights. In case the
administrative act is not to be announced, the statement of claim must be
presented within thirty days from the day of obtaining knowledge about the
act, but no later than within one year from the realisation of the act, if the law
does not regulate otherwise. In the statement of claim the claimant may demand
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the repeal, the annulation or the modification of the administrative action;
the ascertaining of the default in administrative act; the forbidding of the
administrative action; the abligation of the obligatory act based on administrative
legal relation; the obligation of compensation for the injury in connection to
the administrative contract relation or administrative legal relation; and the
ascertaining of the fact of injury caused with an administrative action or any
further crucial fact from the point of view of the administrative legal relation
— but the latter only in case when the ascertaining is necessary in order to
prevent the rights of the claimant against the respondent, and no further
statement of claim is possible. Thus, the statement of claim must contain the
exact decision or decisions that the claimant demands from the court?®.

After the claimant presented the statement of claim to the administrative
body, the administrative body must send on the statement of claim to the competent
court within the period specified in the law — as the main rule, within fifteen
days —together with the documents of the case. The respondent presents the
documents of the defence simultaneously with the forwarding of the statement
of claim and the documents of the case. The document of the defence is different
from the defence request applied in a civil process, it is the statement of the
respondent which refuses the statement of claim or contains substantive
defence?0.

Immediate legal protection is a new institution. The purpose of the
administrative trial is to assure legal protection for the claimant's right or
against the administrative action injuring their right through the judicial
channel. Even though the presentation of the statement of claim does not
have a retarding effect, some of the administrative actions have contents that
the original circumstance cannot or would disproportionately be difficult to
be restored after the effectuation of the judicial decision. Consequently the
judicial legal protection would be pointless as a result of the procedure. In
order to promote effective legal protection, the law offers judicial legal protection
before the decision, regulating them in a chapter as an immediate tool for
legal protection.

The presentation of the statement of claim does not have a retarding
effect on the implementation. However, the claimant can demand immediate
legal protection in the statement of claim. As part of the immediate legal
protection the retarding effect may be required, the release of the retarding
effect, the disposal of a temporary act, or of previous proof. When weighing
the proportionate necessity of immediate legal protection, the judiciary must
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consider the interests for and against the effectuation of the administrative
action and the results of the injury, especially whether the default of immediate
legal protection cause more serious injury than the assurance of immediate
legal protection?..

The regulation of the preparation of the process is special too. Unlike
the civil trial, the administrative trial is not divided into two stages, the
initiation of the process and the substantive hearing. The peculiarity of the
unified process structure is, however, that in case the statement of claim is
appropriate for substantive judgment, the judiciary has a council meeting
within fifteen days after the reception of the statement of claim — even if one
single judge judges the case—, then, within thirty days after the reception of
the statement of claim, the judiciary arranges either the deadline date of the
hearing, or the judging of the case without a hearing. During the preparation
phase of the process, any action is feasible which is necessary for the hearing
(Judging without a hearing), or the finishing of the process before the deadline.
At the preparative council meeting the judiciary may ordain proof to prepare
the substantive judgement, may require documents from another court or
authority, may ordain the hearing of the parties, may attempt to generate
agreement between the parties, and decide whether they refer the case to a
council or one single judge?.

The general rule in the administrative trial is judgement without a
hearing. If none of the parties demanded a hearing, and the court does not
consider it necessary, the judiciary decides substantially without a hearing.
Either party may request a hearing. On demand, it is obligatory to hold a
hearing. The judgment of the case is impossible without a hearing if proof is
necessary — document verification is not included here23.

The significant innovation of the law is the introduction of the muster
process. The purpose of the regulation is to handle disputes where the
judiciary has to judge collaterally several cases based on similar facts, in
similar legal circumstances, and thus take nearly similar actions to do so. The
procedure law allows the judiciary to qualify the procedure a muster process
so that such procedures may be judged more quickly. In these cases, the
judiciary may use the evidence and the law interpretation gained in the muster
process for the judgement of the similar trials. If at least ten procedures are
initiated at the court, procedures which have similar legal and factual grounds,
the judiciary may decide to judge one of the trials in a muster process and
suspends the rest of the procedures until the final decision. The parties to the
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suspended procedures do not have to approve the suspension, neither do
they take part in the muster process as concerned parties. After finishing the
muster process, the judiciary may judge the suspended procedures without a
hearing, according to the result of the muster process. In the muster process,
the judiciary may ordain that the costs of proof during the proceeding are
advanced or sponsored by the state?4.

During the substantial judgement of the claim the greatest innovation
is that compared to the earlier law instead of the primarily cassation power
of the judiciary, the reformatory power is the foregrounded. The judiciary
refuses the claim if the claim is unfounded, the direct injury of the right or
the lawful interest of the claimant cannot be ascertained, or there has been
such a procedural offence which did not affect the substantial judging of the
case. However, if the claim is well-founded, that is, the right or the lawful
interest of the claimant was injured, or there has been an offence affecting
the substantial judgement, then the reformatory power of the court is in the
foreground. Accordingly, the judiciary amends the offensive administrative
action if the nature of the case makes it possible, the statement of facts is
properly clarified, and the dispute can be irrecoverably judged based on the
available evidence. In every single case needs it to be investigated whether
amendment is possible. However, even though the claim is well-founded, but
no amendment can be done, then the judiciary annuls or countermands the
administrative action, and obliges the administrative body to a new procedure.
Annulment is effective ex-post facto to the realisation date of the administrative
action. In exceptional cases — if the annulation offends important public interest,
legal certainty, or the interests of persons concerned by the action — the
judiciary is allowed to countermand the decision from a specified date, thus
pronouncing it effective up to that date. The difference between annulation
and countermanding lies in the date from which the administrative action is
effective?s.

Legal remedies are regulated characteristically. Appeal against the
decision of the court does not lie as a general rule. Exceptionally appeal against
the decision of the court lies — within fifteen days after its announcement —
if the law allows (e. g. against a decision in a default trial, condemnation
trial). If the trial belongs to the Budapest-Capital Regional Court in the first-
instance, appeal always lies against the decision. The second-instance court
decides without a hearing, although, on the party's request, they hold a hearing.
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As a general rule, there is no appeal against the judgement of a court, appeal
is possible only if the law expressly allows it26.

In some instances, review is available in administrative trials as
exceptional legal remedy. Unlike civil trials, no review pleading is possible as
asubjective right, if the law regulates that review is for some reason impossible,
the Curia previously decides in each case whether it can accept the claim at
the first-instance court within thirty days after the announcement of the final
decision. The Curia accepts the review plea if the review of the offence is justified
based on one of the following reasons:

- to assure the unity or the improvement of the legal practice,

- the special significance or social importance of the legal issue,

- the necessity of the previous regulatory procedure by the Court of

the European Union,

- or there is a decision which differs from the earlier practice of the

Curia?.

The earlier procedure law modelled only one general administrative
trial, while in the new law there are the so-called specific administrative
processes which bear different features. Among these, simplified processes
are regulated uniquely. There are specific simple administrative actions the
disputes of which require faster judging than usual (for instance trials
concerning official passes, official certificates, or the conduct of official registry).
Simplified processes promote faster judgement since the court can omit the
preparatory council meeting. The court may write a memorandum instead of
an official record; appeal against the warrants is possible within eight days
following the announcement; and there is no appeal against the final decision?s.

The default process is a new institution, which offers legal protection
against the lack of action or the passivity of the administrative body. A trial
following the procedural rules of the simplified process assures legal protection
in a case when the administrative body does not obey some obligation founded
in law. If there is a superior administrative body above the defaulting administrative
body with a managing or supervising power, then first the legal remedy must
be attempted through the superior body. After this attempt, is it possible to
turn to the administrative court? If the claim is well-founded, the court
ascertains the default, and the defaulting body is obliged to accomplish the
act within the period specified in the law?°.

Another crucial improvement involves the implementation of the
judicial decisions. If the administration body defaults in paying the imposed
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fine, the regulations of the law about the implementation of the judicial
decisions must be applied. If the administrational body fails to initiate the
necessary new action imposed on it by the countermanding decision, or in a
default trial the obligation of action, the action can be enforced by a
procedure which promotes the obligation for new action and enforce a
default judgment. The judiciary warns the administrative body within fifteen
days to accomplish its obligation or give a written explanation for the default
of accomplishment, also attaching the demonstrative documents.

If the administrative body obeys the warning, the judiciary annuls the
procedure and obliges the administrative body to recompense the costs of the
claimer. If the administrative body does not accomplish its obligations, the
judiciary has several sanctions to reinforce accomplishment: it imposes an
accomplishment fine on the administrative body, imposes an accomplishment
fine on the leader of the administrative body, it assigns another body with the
procedure with the same competence as the administrative body, it authorises
the control body of the administrative body to accomplish the default judgment,
or it takes temporary measures which are capable of remedying the injury
caused by the default and which are effective until the accomplishments°.

7. Conclusion

The creation of the new Administrative Procedure Code was an
essential phase of Hungarian legal history. By this, the legislator not only
collected and systematised the rules of administrative trials which previously
were part of the civil procedure code but also intended to place legal protection
against administrative offences on new grounds. A new procedure code,
however, can become an organic part of recent law through its practical
application. The jurisprudence of the near future has to fill the new procedural
institutions with content, to solve the newly arising problems. Hopefully,
historical traditions, several years of codification, efficient allotment of the
knowledge accumulated by the judicial system may all contribute to the
further improvement of administrative jurisdiction.

* Habil. Dr. associate professor, University of Debrecen, Faculty of Law — Head of Civil
Procedure Law Department. Email: pribula74@freemail.hu.
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Abstract: For safeguarding the rights of the Romanian tax debtor, the use
of the procedural means provided by the positive law, mainly the provisions of art.
14 and art. 15 of the Romanian law n. 554/2004, is crucial. In essence, the suspension
of the administrative-fiscal acts signifies the legal operation of temporarily suspending
their effects. Therefore, knowing its particularities is especially important for the tax
debtor. This paper addresses the following question: When the suspension of the execution
of the administrative-fiscal act has already been ruled by the court, on the basis of
the provisions of art. 14 of the law 554/2004, could an application for suspension of
the execution of the judicial act be demanded on the basis of the provision of art. 15?
From the tax debtor perspective, the objective of this demand would aim at extending
the suspensive effect of enforcement beyond the moment on with the court had ruled
on the merits of the dispute. In our opinion, there is no imperative impediment. Fur-
thermore, a new bail should not be required from the tax debtor.

Rezumat: Utilizarea resorturilor procedurale prevazute de dreptul pozitiv,
si anume, dispozitiile art. 14 si 15 ale Legii nr. 554/2004 a contenciosului administrativ,
devine imperativa pentru salvgardarea drepturilor subiective ale debitorului fiscal.
In esenti, suspendarea actelor administrativ-fiscale reprezinti operatiunea juridici
de intrerupere temporara a efectelor acestora, iar cunoasterea specificului acesteia
este deosebit de importantd. Problema care se pune este aceea de a cunoaste daca
este admisibila o cerere de suspendare a efectelor actului administrativ-fiscal Tn baza
dispozitiilor art. 15, cand suspendarea executarii actului a fost deja pronuntata in
baza dispozitiilor art. 14, cu finalitatea prelungirii efectelor suspensive de executare
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dincolo de momentul pronuntirii instantei pe fondul litigiului? in opinia noastra, nu
exista niciun impediment de ordin imperativ si nici conditia platii din nou a unei cautiuni.

Keywords: tax law, suspension of the administrative-fiscal act, legal effects.

Cuvinte-cheie: drept fiscal, suspendarea actului administrativ-fiscal, efecte
juridice.

1 Contextualizare

Intr-o societate in care organele fiscale actioneazi preponderent dis-
tructiv, impunand obligatii fiscale suplimentare cu obstinenta, contribuabilul
trebuie sa utilizeze cele mai inspirate mecanisme pentru a inlatura efectele
juridice nefaste ale actelor administrativ-fiscale nelegale. Sigur, finalitatea
este aceea a anularii acestor acte administrativ-fiscale, doar ca pana in mo-
mentul in care o instanta ajunge sa se pronunte cu privire la fondul litigiului,
exista riscuri reale de executare a unui act administrativ-fiscal, chiar nelegal
fiind, si de paralizare a activitatii desfasurate de catre contribuabil.

Din cauza regimului specific, contribuabilii persoane juridice sunt cei
mai expusi efectelor imediate ale actului administrativ-fiscal. De la infiintare
si pana la radiere, persoanele juridice sunt supuse unor multiple formalitati
de publicitate, in comparatie cu persoanele fizice in privinta cirora se poate
constata o volatilitate a informatiilor pe care organele fiscale le pot utiliza in
ipoteza emiterii unui titlu de creanta si a punerii in executare a acestuia.

Odata cu comunicarea deciziei de impunere, contribuabilul se transforma
in debitor fiscal — titularul unei obligatii de platd corelativd unui drept de
creanta fiscald!, fiind expus actiunilor de executare ale organului fiscal. Acest
tip de relatie stat — particular este cu atat mai incordata, cu cat in raportul juridic
se devoaleaza perspective eterogene asupra institutiilor fiscale incidente.

Prima etapa in procedura fiscala o reprezinta faza administrativ-juris-
dictionala activata prin formularea contestatiei fiscale. Abia dupa solutionarea con-
testatiei fiscale, particularul poate contesta actul administrativ-fiscal si deci-
zia de solutionare a contestatiei in fata instantei de contencios administrativ si
fiscal competente. De reguld, intre momentul formularii si cel al solutionarii
contestatiei fiscale trece mai mult timp. De regula, intre momentul inregistrarii
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contestatiei fiscale la organul emitent si comunicarea deciziei de solutionare
de catre organul competent care activeaza efectiv dreptul de a investi instanta
de contencios administrativ si fiscal cu o cerere de anulare a actului administrativ-
fiscal nelegal, trec mai multe luni.

In procedura de solutionare a contestatiei fiscale nu exista un termen
de transare a acesteia, astfel ca se prezuma ca trebuie avut in vedere termenul
general de solutionare a cererilor contribuabililor. In acord cu dispozitiile art.
77 alin. (1) C.pr.fisc.: ,Cererile depuse de catre contribuabil/platitor la organul
fiscal se solutioneaza de catre acesta in termen de 45 de zile de la inregistrare.”

Practic, in absenta vreunei sanctiuni, la fel ca in cazul nemotivarii ho-
tararilor judecatoresti, organul fiscal nu mai este motivat sa se incadreze in
termenul indicat si temporizeaza, de multe ori, excesiv solutionarea contestatiei
fiscale.

Totusi, potrivit art. 281 alin. (5) C.pr.fisc.: ,In situatia nesolutionirii
contestatiei in termen de 6 luni de la data depunerii contestatiei, contestatorul
se poate adresa, pentru anularea actului, instantei de contencios administrativ
competente potrivit Legii nr. 554/2004, cu modificarile si completarile ulte-
rioare.” Gandita ca un remediu pentru contribuabili, dispozitia sus-mentionata a
devenit, n fapt, un remediu pentru organul fiscal care sub pretextul multitudinii
contestatiilor fiscale, nu mai solutioneaza contestatia fiscala, iar dupa 6 luni,
in situatia formalizarii judiciare a particularului, ajunge sa se dezinvesteasca,
iar nu sa solutioneze contestatia.

Tn ipoteza Tn care Tn paralel cu inspectia fiscald, s-a dispus Inceperea
urmaririi penale, directiile de solutionare a contestatiilor prefera solutia co-
moda a suspendarii solutionarii contestatiilor. O asemenea masura este luata
sub pretextul cd organul care a efectuat activitatea de control a sesizat organele
penale cu privire la existenta indiciilor savarsirii unei infractiuni in legatura
cu mijloacele de proba privind stabilirea bazei de impozitare si a carei constatare
ar avea o inraurire hotaratoare asupra solutiei ce urmeaza s fie data in procedura
administrativa.

Tn contextul lentorii cvasi-institutionalizate, pani la solutionarea
contestatiei, inregistrarea cererii de chemare in judecata, solutionarea acesteia
siinexorabil a unui potential recurs promovat de catre partea perdanta, con-
tribuabilul este nu doar executat, ci uneori chiar falimentat. Tocmai de aceea,
utilizarea resorturilor procedurale de temporizare prevazute de dreptul pozitiv
— dispozitiile art. 14 si 15 ale Legii nr. 554/2004 a contenciosului administrativ,
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devine imperativa pentru salvgardarea drepturilor subiective ale debitorului
fiscal. In esentd, ,,suspendarea actelor juridice reprezinta operatia juridica de
intrerupere vremelnica a efectelor acestora.”?

2 Suspendarea judiciara. Conditiile suspendarii

Dupa cum s-a aratat in doctrina de drept administrativ, ,actele admi-
nistrative sunt executorii din oficiu si prin ele insele, adica nu necesita inter-
ventia unui alt organ pentru a le investi cu formula executorie. Datorita aces-
tui specific, devine necesara suspendarea lor atunci cand sunt contestate din
punct de vedere al legalitatii si cand prin executare ar putea provoca o paguba
persoanelor fizice sau juridice protejate prin institutia contenciosului admi-
nistrativ”s.

In acelasi sens, ,suspendarea este operatiunea juridica ce determini
incetarea temporara a efectelor actelor administrative. Ea este dispusa, de re-
guld, atunci cand exista un dubiu asupra legalitétii sau oportunitétii unui act”4.
Suspendarea executarii actului administrativ reprezinta o situatie de exceptie®
in conditiile in care acesta ,se bucura de prezumtia de legalitate care, la randul
sau, se bazeaza pe prezumtia de autenticitate (actul emana de la cine se spune
ca emanad) si de prezumtia de veridicitate (actul exprima ceea ce Tn mod real
a decis organul emitent)s.

Totodata, s-a mai aratat ca pentru a se ajunge la solutia suspendarii
actului administrativ de catre instanta de contencios, ,trebuie indeplinitd o
conditie de procedura: petentul sa fi formulat deja plangerea prealabila in
temeiul art. 7 din lege (in cazul suspendarii intemeiate pe dispozitiile art. 14,
respectiv sa fi inregistrat la instantd actiunea in anularea actului (in cazul
celei intemeiate pe dispozitiile art. 15, respectiv o dubla conditie de fond: sa
existe un caz bine justificat (existenta unei indoieli serioase asupra legalitatii
actului atacat — aparenta de ilegalitate), respectiv sa existe o paguba iminenta.’.

Conditiile legale pentru admiterea cererii de suspendare in contencios
fiscal, fundamentate pe dispozitiile art. 14 din L: 554/2004 sunt: 1) declansarea
procedurii administrative prealabile, prin formularea unei contestatii fiscale
in materie; 2) existenta unui ,,caz bine justificat”; 3) existenta unei ,,pagube imi-
nente” si 4) plata cautiunii predeterminate de legea procedural-fiscala. Avand in
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vedere ca inregistrarea contestatiei fiscale drept conditie procedural-formala
nu reclama o atentie speciald, ne vom concentra asupra celorlalte conditii care au
suscitat numeroase discutii si dispute doctrinare si jurisprudentiale.

2.1 Cazul bine justificat

Sintagma ,.caz bine justificat” reprezinta o expresie normativa care
intretine dubiul propriei sfere de aplicare. Astfel, i-a revenit practicii judiciare
misiunea de a configura in plan concret domeniul de aplicare a acestei sintagme
normative. Inalta Curte de Casatie si Justitie a retinut existenta ,.cazului bine
justificat” prin raportare la exigentele principiului legalitatii in sensul ca
orice dubiu care atenteaza la prezumtia de legalitate a actului administrativ
poate constitui un temei serios in temporizarea caracterului executoriu al ac-
tului administrativ.

Printr-o decizie de referinta, instanta suprema statueaza ca ,pentru
conturarea cazului temeinic justificat care sa impuna suspendarea unui act
administrativ, instanta nu trebuie sa procedeze la analizarea criticilor de ne-
legalitate pe care se intemeiaza insasi cererea de anulare a actului administrativ,
ci trebuie sd-si limiteze verificarea doar la acele imprejurari vadite de fapt
si/sau de drept care au capacitatea sa produca o indoiala serioasa asupra pre-
zumtiei de legalitate de care se bucuri un act administrativ.”® In privinta im-
prejurarilor de fapt sau de drept a caror proiectie asupra actului administrativ
poate produce o indoiala serioasa cu privire la legalitatea unui act administrativ,
au fost retinute, in jurisprudenta instantei supreme, si urmatoarele: emiterea
unui act administrativ de catre un organ necompetent, emiterea unui act ad-
ministrativ in temeiul unor dispozitii legale declarate neconstitutionale, ne-
motivarea actului administrativ, modificarea importanta a actului administrativ Tn
calea recursului administrativ.

La nivelul Curtii de Apel Cluj s-a considerat ca analiza unui asemenea
caz bine justificat ar trebui sa se faca prin raportare la valentele principiului
legalitatii, care se impune respectului autoritatilor publice: existenta unei
baze legale; obligatia de a respecta regulile care vizeaza activitatea administratiei;
obligatia de a respecta legile generale. Curtea de Apel Cluj nu a negat existenta
prezumtiei de legalitate a oricarui act administrativ fiscal, dar a subliniat fap-
tul ca dispozitiile legii contenciosului administrativ permit adoptarea unei
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masuri de conservare justificate in situatiile in care executarea actului cu pri-
vire la care existi o indoiald serioasi ar produce o pagubi iminenta. In acest
fel se asigura un echilibru in procesul executarii actelor administrative si se
asigura respectarea garantiilor de echitate pentru cetateni®. Aceeasi instanta a
precizat, cu privire la o teza de aparare clasica a organelor fiscale, ca nu poate
fi acceptatd ideea potrivit careia suspendarea s-ar putea dispune doar atunci
cand existd un motiv de nulitate absoluta expresa a unui act administrativ fiscal
(art. 46 V. C.pr.fisc., respectiv art. 49 N. C.pr.fisc.19), intentia legiuitorului fiind
aceea de a pune la dispozitia cetateanului mijloace eficace prin care sa-si pro-
tejeze provizoriu drepturile si interesele sale legitime?..

De data recenta, Curtea de Apel a statuat ca: desi in procedura de so-
lutionare a unei cereri de suspendare instanta trebuie sa se abtina de la apre-
cieri de substanta cu privire la legalitatea actului administrativ a carei sus-
pendare se cere, Curtea observa ca criticile de nelegalitate invocate de catre
reclamantd, in cererea introductiva, sunt pertinente si creeaza o indoiala seri-
oas# in privinta legalititii actului administrativ in cauzi. imprejuririle evo-
cate de reclamanta referitoare la faptul cd echipa de inspectie fiscala nu a
analizat actele vizand operatiunile derulate prin raportare la inregistrarile
contabile, nu a recunoscut dreptul de deducere si implicit au fost gresit de-
terminate obligatiile fiscale, pot fi apreciate ca un caz bine justificat, o apa-
renta de nelegalitate data de modalitatea de emitere a actului si nedetermi-
narea obligatiei in raport de situatia reald. Analiza incompleta a elementelor
concrete si edificatoare vizand operatiunile desfasurate reprezinta un motiv
suficient pentru a pune la indoiala legalitatea exercitarii dreptului de apreci-
ere al organului administrativ fiscal. De asemenea, trebuie avute in vedere si
apararile facute de partea reclamanta referitoare la documentele suplimen-
tare pe care le detine pentru o eventuala exercitare a dreptului de deducere
al TVA, in afara facturilor fiscale!2. Prin urmare, avem de a face cu un ,caz
bine justificat” si daca a fost nesocotit dreptul la aparare al contribuabilului re-
configurat jurisprudential de catre CJUE prin hotararea din afacerea Ispas
C-298/161.

Printr-o alta hotarare recenta, bine fundamentata si ancorata ontologic,
Curtea de Apel Cluj a statuat ca: ,in procesul executarii din oficiu a actelor
administrative trebuie asigurat un anumit echilibru, precum si anumite ga-
rantii de echitate pentru particulari, intrucat actiunile autoritatilor publice
nu pot fi discretionare, iar legea trebuie sa furnizeze individului o protectie
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adecvata impotriva arbitrariului. Tocmai de aceea, suspendarea executarii
actelor administrative trebuie considerata ca fiind in realitate un eficient in-
strument procedural aflat la indemana autoritatii emitente sau a instantei de
judecata pentru a asigura respectarea principiului legalitatii, fiind echitabil ca
atata timp cat autoritatea public sau judecatorul se afld in proces de evaluare,
acestea sa nu-si produca efectele asupra celor vizati”4.

In opinia noastra, ar trebui considerate motive serioase de fundamentare
a conditiei cazului bine justificat in materie fiscald: necompetenta organului
fiscal, nemotivarea actului administrativ-fiscal, incalcarea dreptului la aparare,
depasirea duratei legale de efectuarea a inspectiei fiscale sau incalcarea regulilor
imperative de desfasurare a inspectiei fiscale, lipsa audierii contribuabilului s.a.

2.2 Pagubaiminenta

Conditiei pagubei iminente este indeplinita, potrivit dispozitiei legale
care o reglementeaza, in situatia in care executarea actului administrativ ar
produce un prejudiciu greu sau imposibil de inlaturat prin anularea actului.
Dispozitiile legale incidente confera un sens larg notiunii de ,,paguba iminenta”,
avandu-se in vedere nu numai ,,prejudiciul material viitor, dar previzibil cu
evidentd”, dar si ,perturbarea previzibild grava a functionarii unei societati
sau a unui serviciu public”. Astfel, in cazul cel mai frecvent al persoanelor
juridice care nu sunt autoritati publice si care nu presteaza un serviciu public,
paguba iminenta este reprezentata de un prejudiciu material viitor, care se
va produce cu certitudine. Asadar criteriile care configureaza prejudiciul sunt
urmatoarele: prejudiciul trebuie sa fie unul material, prejudiciul trebuie sa
fie cert ca se va produce, chiar daca este unul viitor si, prin urmare, sa fie
previzibil®s,

Conditia pagubei iminente trebuie analizata si prin perspectiva efectelor
produse de actele administrativ-fiscale. Tn acord cu profilul contenciosului
fiscal roman, actele administrativ-fiscale produc efecte juridice cel mai devreme
in 30 de zile de la data emiterii lor (fie in 5, fie in 20 ale lunii urmaétoare co-
municarii)é. Astfel, executarea silitd este iminenta, fara ca anterior recla-
mantul sa fi avut posibilitatea de a solicita instantei sa se pronunte pe fondul
solicitirii de anulare a actului administrativ-fiscal. In acest sens, instanta su-
prema a apreciat ca executarea silita a bunurilor imobile si mobile ale debi-
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torului, care nu ar mai putea fi intoarsd, intruneste conditia pagubei imi-
nente’”. Un alt element care poate contribui la configurarea conditiei ,,pagu-
bei iminente” il reprezinta onestitatea comportamentului fiscal al contribua-
bilului, alaturi de impactul social pe care executarea actului administrativ-
fiscal 1l poate genera pentru persoanele juridice Tn ceea ce priveste onorarea
obligatiilor din contractele de munca incheiate cu angajatii. Riscul concedierii
salariatilor trebuie apreciat in concret si corelat cu alte elemente de fapt.
Apoi, poprirea conturilor bancare ale persoanei juridice ca urmare a executarii
actului administrativ-fiscal pune contribuabilul in imposibilitatea de a-si mai onora
contracte aflate in derulare: cu furnizorii, unitati bancare, persoane juridice
de drept public.

Curtea de Apel Cluj statueaza, in una dintre hotararile recent pronuntate,
ci ,,In ceea ce priveste cerinta iminentei producerii unui prejudiciu, Curtea
apreciaza ca poate fi retinuta ca fiind indeplinita in contextul in care o0 execu-
tare ar atrage o blocare a activititii, cu consecinta neonorarii contractelor, stare
ce ar genera imposibilitatea platii salariilor determinand astfel si o eventuald con-
secinta de pierdere a salariatilor.”18

Cererea de suspendare a actului administrativ fiscal vizeaza acordarea
unei protectii jurisdictionale provizorii a particularului, pana la momentul in
care o instanta va dezbate pe fond realitatea si cuantumul obligatiilor fiscale.
Aceste elemente nu prejudiciaza organele fiscale, singura necunoscuta, in
ipoteza mentinerii actului administrativ-fiscal, fiind aceea a momentului co-
lectarii creantei fiscale.

In pluriversul juridic actual trebuie avuti in vedere si Recomandarea
nr. r(89)8, din 13 septembrie 1989, a Comitetului de ministri catre statele
membre, privind protectia provizorie acordata de instanta pe probleme ad-
ministrative care statueaza in esenta urmatoarele:

»,1 Atunci cand o instanta este sesizata cu o contestatie referitoare la
un act administrativ, iar instanta nu a pronuntat inca o decizie, solicitantul
poate cere aceleiasi instante sau unei alte instante competente sa ia masuri
de protectie provizorie impotriva actului administrativ. Persoana in cauza
trebuie sa aiba acelasi drept de a solicita unei instante competente sa ia masuri
de protectie provizorie, inainte de contestarea actului in conformitate cu pri-
mul sub-paragraf, in caz de urgenta sau atunci cand o plangere administrativa,
care nu cuprinde in sine niciun efect suspensiv, a fost depusa impotriva actului
administrativ si nu a fost inca solutionata.
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I1 in decizia privind acordarea protectiei provizorii solicitantului, in-
stanta trebuie sa ia in considerare toti factorii relevanti si interesele. Masuri
de protectie provizorii pot fi acordate, in special, in cazul in care executarea
actului administrativ este susceptibild de a provoca daune severe, care ar putea
fi remediate cu dificultate si daca exista un caz prima-facie impotriva valabilitatii
actului.”

2.3 Cautiunea

Consemnarea cautiunii este o conditie ,,tehnica” obligatorie. Finalitatea
instituirii obligatiei de indisponibilizare a unei sume de bani, expresie a unui
formalism suplimentar accentuat, este aceea de a descuraja cererile neserioase,
vexatorii ale diferitilor contribuabili disperati.

Potrivit art. 215 alin. (2) V. C.proc.fisc., constituirea unei cautiuni pu-
tea si se ridice pana la 20% din valoarea sumei contestate. Fixarea unei cau-
tiuni apropiate de limita superioard de 20% punea in mod serios problema
respectdrii dreptului subiectiv fundamental de acces la un tribunal.

Actualmente, cautiunea a fost recalibrata prin dispozitiile N. C.pr.fisc.
si agezata in limite relativ rezonabile. Potrivit art. 278 alin. (2) N. C.pr.fisc.,
cautiunea va fi stabilita in functie de valoarea contestata si poate ajunge de
la 10% pentru valori de panala 10.000 lei, pana la 14.500 lei plus 0,1% pentru
valori care depasesc 1.000.000 lei.

3 Este admisibila formularea unei cereri de suspendare in-
temeiata pe dispozitiile art. 15, cind executarea actului adminis-
trativ-fiscal este suspendata pe dispozitiile art. 14, cu sau fara con-
semnarea unei cautiuni?

Réaspunsul la aceastd intrebare a fost oferit jurisprudential. Astfel,
Curtea de Apel Cluj a statuat printr-o sentinti civila recenta ca: ,avand in
vedere ci la primul termen de judecata, reprezentantul reclamantei a aratat
ca nu a consemnat cautiunea fixata de catre instanta, intrucat aceasta a fost
depusa in dosarul nr. x/2016, avand ca obiect cererea de suspendare a exe-
cutarii aceluiasi act administrativ, formulata in baza art. 14 din L: 554/2004,
care a fost admisa, Curtea a pus in discutia partilor existenta autoritatii de
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lucru judecat, avand in vedere ca in ambele dosare se solicita suspendarea
executdrii aceluiasi act administrativ, aceasta si in contextul dispozitiilor art.
15 alin. (4) din L: 554/2004. Avand insa in vedere efectele in timp pe care le
poate produce suspendarea dispusa in conditiile art. 14 si art. 15 din L:
554/2004, Curtea apreciaza ca identitatea de obiect intre cele doua cauze
poate fi si doar partiala, neputandu-se retine existenta autoritatii de lucru
judecat. Cat priveste dreptul judecatorului de a invoca autoritatea de lucru
judecat, acesta este prevazut expres de dispozitiile art. 22 alin. (2) din Codul
de procedura civild, chiar si in ipoteza in care partile se impotrivesc sau nu
au formulat o astfel de apirare. In conditiile in care instantei i s-a adus la
cunostinta existenta celuilalt proces doar la primul termen de judecata, evi-
dent autoritatea de lucru judecat a fost pusa in discutia partilor in sedinta de
la acel termen, la care reprezentantul ales al partii a lipsit, fiind prezent in
substituirea acestuia un alt aparéator, criticile din cuprinsul concluziilor scrise
fiind vadit neintemeiate sub acest aspect.”9

Tntr-o altd cauzi, Curtea de Apel Cluj s-a referit la necesitatea con-
semnarii cautiunii in momentul formularii cererii de suspendare n baza dis-
pozitiilor art. 15, precizand ca: ,atata timp cat art. 278 alin. (2) din Codul de
procedura fiscald se refera la suspendarea dispusda in temeiul Legii nr.
554/2004, nu exista niciun motiv pentru a considera ca aceasta se refera doar
la suspendarea dispusa in temeiul art. 14 din aceasta lege, fara sa se refere si
la cea mentionata de art. 15. Reclamanta a mai aratat ca a achitat cautiunea
in cadrul cererii de suspendare formulate si respinse anterior in temeiul art.
14 din L: 554/2004 si ca nu ar mai fi necesara achitarea unei cautiuni diferite.
O astfel de interpretare nu poate si fie primiti din urmitoarele motive. in
primul rand, niciunde in cadrul art. 14, [sau] 15 din L: 554/2004 sau al art.
278 din Codul de procedura fiscald nu se prevede ca nu ar mai fi necesara
achitarea cautiunii in cazul formularii unei a doua cereri de suspendare.
Atéata timp cat legea nu distinge, inseamna ca achitarea cautiunii este nece-
sara in cazul fiecarei cereri de suspendare formulate.

Pe de alta parte, atata in masura in care solutia definitiva in situatia
cererii formulate Tn temeiul art. 14 ar fi cea de respingere a cererii de suspen-
dare, ar fi posibil ca reclamanta sd obtina restituirea cautiunii achitate. Prin
urmare, daca intr-o cerere separati (cum este cea formulata in prezentul do-
sar) s-ar dispune suspendarea actului administrativ atacat, ar fi, oricum, po-
sibil ca reclamantului sd i se restituie cautiunea achitata anterior. Astfel, daca
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pentru cea de-a doua cerere de suspendare nu s-ar achita o cautiune sepa-
ratd, s-ar ajunge la situatia ca actul in cauza sa fie suspendat fara sa existe
nicio cautiune achitata, ceea ce, iIn mod cert, este contrar si literei si spiritului
legii. In consecint, instanta va respinge cererea de suspendare formulat,
constatand c&, desi reclamanta avea obligatia sa achite cautiunea prevazuta
de lege, nu a facut acest lucru.”2°

In opinia noastri, solutiile de respingere a cererilor de suspendare
fundamentate pe dispozitiile art. 15 din legea contenciosului administrativ,
cu motivarile mai sus-rezumate, sunt eronate, atat din perspectiva obligati-
vitatii reconsemnarii cautiunii in ipoteza formuldrii unei noi cereri de sus-
pendare, cat si din perspectiva existentei autoritatii de lucru judecat, chiar
partiale. Aceasta concluzie reiese din dreptul pozitiv procedural fiscal si din
regimul juridic al celor doua tipuri de suspendare a actului administrativ-
fiscal pe care le vom analiza in cele ce urmeaza.

4 Compatibilizarea cererii de suspendare fundamentate
pe dispozitiile art. 15 cu cererea de suspendare intemeiata pe pre-
vederile art. 14 din L: 554/2004

Diferentele de regim juridic intre cererea de suspendare intemeiata

pe dispozitiile art. 14 si cererea de suspendare bazata pe dispozitiile art. 15
sunt punctuale, dar totusi semnificative.
Din perspectiva momentului la care se poate solicita suspendarea actului ad-
ministrativ-fiscal, cererea fundamentata pe dispozitiile art. 14 se poate for-
mula dupa inregistrarea contestatiei fiscale, iar cererea fundamentata pe dis-
pozitiile art. 15 dupa solutionarea contestatiei fiscale sau dupa minim 6 luni
de la inregistrarea contestatiei fiscale.

Conditiile generale pe care le implica cererea fundamentata pe dispo-
zitiile art. 14 sunt: formularea si inregistrarea contestatiei fiscale la organul
emitent al actului administrativ-fiscal, plata cautiunii in cuantumul prevazut
de art. 278 alin. (2) din N. C.pr.fisc., existenta unui caz bine justificat si ne-
cesitatea prevenirii pagubei iminente. Cererea fundamentata pe dispozitiile
art. 15 presupune: solutionarea contestatiei fiscale (finalizarea procedurii
prealabile obligatorii) sau depasirea termenului legal de solutionare a con-
testatiei fiscale de 6 luni, plata cautiunii?,, existenta unui caz bine justificat
si necesitatea prevenirii pagubei iminente.
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In ipoteza previzuti de art. 14, suspendarea actului administrativ-fis-
cal dureaza de la momentul pronuntarii hotararii pana la data solutionarii
fondului litigiului (de catre prima instanta de judecata), iar in ipoteza preva-
zutd de art. 15 suspendarea actului administrativ-fiscal dureaza de la mo-
mentul pronuntarii instantei de fond si pana la momentul pronuntarii in-
stantei de recurs. In fine, efectele juridice pe care suspendarea actului admi-
nistrativ-fiscal le produce sunt aceleasi in ambele cazuri si anume tempori-
zarea punerii in executare a actului administrativ fiscal, pe o anumita peri-
oada de timp.

Operand suspendarea efectelor actului-administrativ fiscal Tn sine, pe
durata perioadei de suspendare, obligatiile fiscale accesorii inceteaza s mai
curgd. Sigur ca o eventuald admitere a recursului organului fiscal impotriva
sentintei civile de admitere a cererii de suspendare are drept consecint cal-
cularea accesoriilor fiscale pentru intreaga perioada??2. Aceeasi solutie a cal-
culdrii accesoriilor va fi validata si in masura in care s-ar dispune admiterea
recursului impotriva sentintei de admitere a cererii de chemare in judecata
in contencios fiscal si de desfiintare a deciziei de solutionare a contestatiei si
a actului administrativ-fiscal, considerandu-se ca actul administrativ-fiscal a
fost activ tot timpul.

Potrivit continutului art. 278 alin. (6) C.pr.fisc.2® ,in cazul n care s-a
formulat o cerere de suspendare a actului administrativ fiscal in temeiul art.
14 din Legea contenciosului administrativ nr. 554/2004, cu modificarile si
completirile ulterioare, iar cautiunea prevazuta la alin. (2) este deja consem-
nata la dispozitia instantei, nu este necesara consemnarea unei noi cautiuni
in situatia in care se solicita suspendarea actului administrativ fiscal Tn teme-
iul art. 15 din L: 554/2004, cu modificarile si completarile ulterioare, cu con-
ditia ca, la data pronuntarii asupra cererii de suspendare in temeiul art. 15
din L:554/2004, cautiunea sa fie consemnata efectiv la dispozitia instantei?*.
Astfel, desi cele doua hotarari judecatoresti, anterior citate, au fost pronun-
tate la data de 29.09.2017, niciuna nu a tinut cont de modificarile normative
aduse prin OG: 30/2017 care vizau norme de procedura si care erau active si
aplicabile la data solutionarii cererilor de suspendare.

Cu toate acestea, daca s-a obtinut suspendarea actului administrativ-
fiscal in temeiul dispozitiilor art. 14 din L: 554/2014, pentru a se mentine
efectul acestei suspenddri, contribuabilul trebuie sa inregistreze cererea de
chemare in judecata in termen de 60 de zile de la comunicarea deciziei de

55

SUBB lurisprudentia nr. 2/2018


https://idrept.ro/00079384.htm
https://idrept.ro/00079384.htm

Septimiu PUT, REMEDIUL TMPOTRIVA UNUI FINAL
FATIDIC SUBIT: SUSPENDAREA ACTULUI ADMINISTRATIV-FISCAL

solutionare, chiar daca beneficiaza de termenul lax de 6 luni pentru a se for-
maliza judiciar. Art. 278 alin. (5) C.pr.fisc. prevede: ,Suspendarea executarii
actului administrativ fiscal dispusa potrivit art. 14 din L: 554/2004, cu mo-
dificarile si completarile ulterioare, inceteaza de drept si fara nicio formali-
tate daca actiunea in anularea actului administrativ fiscal nu a fost introdusa
in termen de 60 de zile de la data comunicarii deciziei de solutionare a con-
testatiei.”

Odata pronuntata suspendarea fundamentata pe dispozitiile art. 14,
instanta investita cu solutionarea unei cereri de suspendare in baza art. 15 ar
urma sa preia considerentele hotararii initiale in ipoteza in care nu au surve-
nit modificari in planul conditiilor legal prevazute si sa acorde beneficiul sus-
pendarii actului administrativ-fiscal dincolo de momentul pronuntarii pe
fondul litigiului, prin sentinta?.

5 Concluzii

Privite ca elemente colaterale Tn angrenajul contenciosului fiscal po-
zitiv, mecanismele procedurale de suspendare a executarii actului adminis-
trativ-fiscal reprezinta remedii utile pentru particularul vexat printr-un act
administrativ nelegal emis de organul fiscal. Pentru a putea utiliza adecvat
aceste remedii procedurale de temporizare a efectelor juridice specifice actu-
lui administrativ, care devin vitale Tn contextul casant actual, particularul tre-
buie sa inteleaga resortul si specificul cererilor fundamentate pe dispozitiile
art. 14, respectiv ale art. 15 din L: 554/2004 a contenciosului administrativ.

Dincolo de solutiile jurisprudentiale amintite, consideram ca este ad-
misibila cererea de suspendare a efectelor actului administrativ-fiscal Tn baza
dispozitiilor art. 15, cand suspendarea executarii actului a fost deja pronun-
tata Tn baza dispozitiilor art. 14, cu finalitatea prelungirii efectelor suspensive
de executare dincolo de momentul pronuntarii instantei pe fondul litigiului,
neexistand niciun impediment de ordin imperativ si nici conditia consemna-
rii unei noi cautiuni.

* Asist. univ. dr., Facultatea de Drept a Universitdtii Babes-Bolyai, Cluj-Napoca. Email:
septimiuput@Ilaw.ubbcluj.ro.
1 Conform art. 1 pct. 15. C.pr.fisc.
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Abstract: After a long period, during which it functioned only as an un-
named contract, the Romanian legislator has expressly regulated, within the Civil
Code, the maintenance contract, a contract which is frequently used in practice and
analysed in the courtrooms and law literature. The new regulation contains no new
provisions regarding its validity conditions and effects, as it merely copies the provi-
sions regarding lifelong maintenance. However, concerning the dissolution of the
contract, the lawmaker seems to understand the social categories who enter into
such a contract, thus choosing to protect them by regulating a precise mechanism
regarding its dissolution, regulated by imperative provisions from which the parties
cannot derogate.

Rezumat: Dupa o perioada lungd n care a functionat doar ca un contract
nenumit, legiuitorul modern a reglementat Tn mod expres, in cuprinsul Codului civil,
contractul de intretinere, un contract uzitat Tn practica si conturat destul de bine Tn
doctrina si jurisprudenta. Daca Tn ceea ce priveste conditiile de validitate si efectele,
nu aduce nimic nou, ci doar copiazi dispozitiile privitoare la renta viagera, Tn ceea ce
priveste Tncetarea contractului, observam ci legiuitorul se apleaci cu atentie si, inte-
legand probabil categoria sociala careia i se adreseaza, In principiu, acest tip de act
juridic, alege sa o protejeze prin instituirea unui mecanism riguros in desfacerea sa,
reglementat de norme imperative de la care partile nu pot deroga.

Keywords: maintenance of contract, dissolution of contract

Cuvinte-cheie: contractul de intretinere, incetarea contractului
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1 Consideratii privind notiunea si conditiile de validitate
ale contractului de intretinere

Vechiul C.civ. nu continea dispozitii exprese privitoare la contractul
de intretinere, acesta facand parte din categoria contractelor nenumite. Cu
toate acestea, doctrina si jurisprudenta au conturat destul de bine acest tip
de contract, prin raportare atat la doctrina si jurisprudenta franceza cét si
prin raportare la regulile generale din materia obligatiilor. C.civ. reglemen-
teazd, Tn mod expres, contractul de intretinere n cuprinsul art. 2254-2263.
Desi institutia nu este nou4, ea fiind cunoscuta inca de pe vremea romanilor,
initiativa legislativa este bine-venita in contextul Tn care utilitatea practica a
acestui tip de act este incontestabila.

Cercetand legislatia altor state europene, se constata ca intretinerea
este reglementata, drept contract numit in Rusia si fostele state sovietice, in-
clusiv in Republica Moldova, dar nu beneficiaza de o reglementare legala in
state puternic dezvoltate precum Franta, Spania, Italia. Cu toate acestea, doc-
trina si jurisprudenta straind recunosc existenta acestui tip de contract care
in dreptul francez poarta denumirea bail a nourriture.

Optiunea legiuitorului de a reglementa acest tip de contract poate fi
justificata prin prisma faptului ca acesta s-a adresat si se adreseaza Tn conti-
nuare unei categorii sociale de persoane mai sarace; contractul de intretinere
este, de reguld, la fel precum contractul de renta viagera, un contract al ba-
tranilor neputinciosi si cu posibilitati materiale reduse, care prin intermediul
acestui tip de act, isi procura un minim de confort si siguranta materiala. Cu
toate acestea, nu trebuie pierdut din vedere faptul ca nu intotdeauna oamenii
sunt animati de bune intentii, astfel ca pot exista situatii in care acest con-
tract ar putea fi utilizat si Tn scopul de a eluda dispozitiile privitoare la devo-
lutiunea succesorali. Tn acest sens, se pot ivi situatii Tn care pirtile urmiresc
incheierea unui contract de intretinere doar pentru a asigura transmiterea
unui bun catre unul dintre membrii familiei, impiedicand astfel, ca la moar-
tea creditorului intretinerii, bunul sa intre Tn masa succesorala si sa fie Tm-
partit, potrivit regulilor succesorale, cu alte rude ale intretinutului. Tn aceste
situatii, interventia notarului public este extrem de importanta, rolul sau fi-
ind nu numai acela de a amenaja contractual vointa partilor, dar si acela de
a deslusi raporturile reale dintre parti si scopul urmarit de ele. Mai mult de-
cat atat, rolul activ al notarului public impune acestuia obligatia de atrage
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atentia partilor cu privire la prezumtia de donatie instituita prin dispozitiile
art. 1091 alin. (4) C.civ., donatie care fiind supusa reductiunii la cerere, ridica
semne de ntrebare cu privire la utilitatea incheierii unui astfel de act cu sco-
pul indepartarii de la mostenirea bunului a anumitor categorii de mosteni-
tori.

Tn virtutea dispozitiilor art. 1169 C.civ., partile sunt libere si incheie
orice contracte deci inclusiv un contract de intretinere. Potrivit dispozitiilor
art. 2254-2263 C.civ., contractul de intretinere este actul juridic bilateral prin
care o parte, debitor al intretinerii, se obliga sa efectueze in folosul celeilalte
parti sau al unui anumit tert, creditor al intretinerii, prestatii necesare intre-
unea de intretinere presupune o obligatie complexa, care priveste, pe de-0
parte, asigurarea mijloacelor necesare traiului si include alimente, imbraca-
apa, chirie etc.), efectuarea curateniei etc., iar, pe de alta parte, asigurarea
mijloacelor necesare satisfacerii nevoilor spirituale ale creditorului, Tn care
se includ nevoile artistice, culturale, de informare etc.

La fel ca orice act juridic, contractul de intretinere trebuie sa indepli-
neasca conditiile de validitate, de fond si de forma, prevazute de lege. Daca
n ceea ce priveste capacitatea, consimtamantul si obiectul nu sunt elemente
particulare insa n ceea ce priveste cauza, constatam ca legiuitorul deroga de
la dreptul comun. Daca, potrivit dreptului comun (art. 1239 C.civ.), existenta
unei cauze valabile este prezumata pana la proba contrara, in cuprinsul art.
2246-2247 C.civ., aplicabile contractului de intretinere prin prisma prevede-
rilor art. 2256 C.civ., legiuitorul prezuma Tn mod absolut lipsa cauzei. Astfel,
potrivit art. 2246 C.civ., este lovit de nulitate absoluta contractul care stipu-
leaza o intretinere constituita pe durata vietii unui tert care era decedat in
ziua Tncheierii contractului. Potrivit art. 2247 C.civ., nu produce, de aseme-
nea, niciun efect contractul prin care s-a constituit, cu titlu oneros, o intreti-
nere pe durata vietii unei persoane care la data incheierii contractului, sufe-
rea de o boala din cauza careia a murit in interval de cel mult 30 de zile de la
aceasta data. Aceste dispozitii sunt inspirate de prevederile art. 1974-1975
din C.civ.fr.}, potrivit carora , Tout contrat de rente viagére, créé sur la téte
d'une personne qui était morte au jour du contrat, ne produit aucun effet. 1l
en est de méme du contrat par lequel la rente a été créée sur la téte d'une
personne atteinte de la maladie dont elle est décédée dans les vingt jours de
la date du contrat.”
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Fata de continutul dispozitiilor legale, constatam, de asemenea, o alta
particularitate: daca Tn conformitate cu art. 1238 C.civ. lipsa cauzei atrage
anulabilitatea contractului, potrivit art. 2246 C.civ. lipsa cauzei este sanctio-
nata cu nulitatea absoluta a contractului, Tn timp ce n cazul prevazut de ar-
ticolul imediat urmator sanctiunea este lipsirea de efecte a contractului Ra-
tiunea pentru care legiuitorul a preferat sanctiunea nulitatii absolute a con-
tractului de intretinere este legata de lipsa elementului alea, de lipsa unui
echilibru intre sansele de castig si de pierdere pentru ambele parti. Elemen-
tul alea nu tine numai de durata nedeterminata a prestatiilor, cum este in
cazul rentei viagere, dar si de valoarea acestor prestatii care este, de aseme-
nea, nedeterminata intrucat tine de varsta si de starea de sanatate a credito-
rului2. Elementul alea este un element de validitate Tn contractele aleatorii,?
el tine de esenta acestora. De aceea, daca numai una din partile unui contract
oneros este expusa riscului de pierdere, iar cealalta nu, contractul nu mai este
unul aleatoriu, ci unul comutativ. Asadar in cazul in care pentru una dintre
partile contractului nu exista niciun risc, elementul alea lipseste, ceea ce nu
poate antrena decat nulitatea absolutd a contractului de intretinere. Tntr-o
alta opinie* s-a sustinut ca nulitatea absoluta se justifica prin imposibilitatea
obiectiva de executare a obligatiilor asumate, datorita faptului ca persoanain
favoarea careia s-a stipulat intretinerea era deja decedata la momentul in-
cheierii contractului.

Tn ceea ce priveste sanctiunea lipsirii de efecte, se observi lipsa de
inspiratie a legiuitorului roman care a copiat dispozitiile legale franceze, fara
ca in legislatia romaneasca sa existe reglementata o astfel de cauza de inefi-
cacitate a contractelor. Sanctiunea este aplicabild independent de buna sau
reaua-credinta a partilor la momentul Tncheierii contractului.

Tn ceea ce priveste forma contractului de intretinere, prin exceptie de
la principiul consensualismului consacrat in materia actelor juridice, con-
tractul de intretinere trebuie sa Tmbrace, ad validitatem, forma solemna,® sa
se Tncheie Tn forma autentica. Raportul dintre forma solemna si cea autentica
este acela de la gen la specie dar prin exceptie de la reguld, n cazul contrac-
tului de intretinere observam o suprapunere Intre forma solemna si cea au-
tentica, care nu se regaseste Tn cazul altor acte juridice, cum ar fi, de exemplu,
cazul testamentului olograf. Fiind supus unui formalism strict, nerespectarea
formei prevazute de lege este sanctionata cu nulitatea absoluta, care urmeaza
regimul comun, Tn sensul ca poate fi invocata de orice persoana interesata,
oricand si nu poate fi confirmata.
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Tncetarea contractului de intretinere beneficiazd de o reglementare
speciala, legiuitorul acordand o atentie sporita cazurilor de Tncetare pe care
le prezinta Tn mod minutios Tn cuprinsul dispozitiilor art. 2260-2263 C.civ..
Aceste cauze speciale nu exclud insa aplicarea dispozitiilor de drept comun
privitoare la incetarea oricarui contract. Optiunea legiuitorului se justifica
prin prisma caracterului profund aleatoriu al contractului care determina ne-
voia de a asigura o protectie sporita partilor, fiind exclusa atat posibilitatea
unilaterala si discretionara a Tncetare a contractului, dar si posibilitatea ca
prin intermediul sau sa fie fraudate drepturile si interesele legitime ale anu-
mitor categorii de persoane.

2 Cauze speciale de Tncetare a contractului de intretinere

Art. 2260 C.civ. si art. 2263 C.civ. reglementeaza, Tn mod expres, ca-
zurile de Tncetare a contractului de intretinere: revocarea contractului, expi-
rarea termenului contractual, decesul creditorului intretinerii si rezolutiunea
contractului.

2.1 Revocarea contractului de intretinere

O cauza expresa de Tncetare a contractului de intretinere este revoca-
rea acestuia. Astfel, conform art. 2260 C.civ., creditorii unei obligatii legale
de intretinere ce se executa Tn natura (in alimente) pot introduce o actiune
revocatorie, cu scopul de a face inopozabil fata de ei contractul de intretinere
incheiat de debitorul obligatiei legale de intretinere (care in contractul de in-
tretinere este creditorul obligatiei de intretinere).

Obligatia legald de intretinere® reprezinta indatorirea impusa prin
lege anumitor categorii de persoane de a asigura mijloacele necesare traiului
unei alte persoane aflate Tn stare de nevoie. Indatorirea exista numai intre
persoanele prevazute de lege. Potrivit art. 516 C.civ. aceste persoane sunt:
sotul si sotia, rudele n linie dreapta, fratii si surorile, precum si alte persoane
anume previzute de lege. Tn conformitate cu prevederile art. 524 C.civ., are
drept la intretinere numai cel care se afla in nevoie, neputandu-se intretine
din munca sau din bunurile sale, iar in conformitate cu prevederile art. 527
C.civ., poate fi obligat la intretinere numai cel care are mijloacele pentru a
pliti sau are posibilitatea de a dobandi aceste mijloace. Tndatorirea legali de
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intretinerea se executa Tn natura si voluntar; in subsidiar, daca aceasta nu se
executd de bunavoie, Tn natura, instanta de judecata poate dispune executa-
rea ei prin plata unei pensii de intretinere, stabilita Tn bani.

Tntre Indatorirea legali de intretinere si obligatia conventionali de
intretinere exista o serie de deosebiri care tin in primul rand de caracterele
juridice ale obligatiei. Astfel, indiferent de natura sa (legala sau conventio-
nald), obligatia de intretinere are un caracter succesiv si variabil, care tine de
nevoile creditorului. Pe langa acestea, obligatia de intretinere asumata prin
contractul de ntretinere are o natura conventionald, se transmite mortis ca-
usa, se naste Intre orice persoane care convin sa se oblige contractual si este
indivizibila activ si pasiv.

Tn opozitie, Indatorirea legald de intretinere, se caracterizeazi prin
caracterul legal, care rezulta din faptul ca izvorul, conditiile de exercitare si
subiectii sunt strict determinati de lege; prin caracterul strict personal, care
reiese din faptul ca ea exista intre anumite categorii de persoane, strict de-
terminate de lege, Tntre care exista o legatura stransa rezultata din raportu-
rile de familie. Din caracterul strict personal rezulta faptul ca ea nu este sus-
ceptibila de a fi transmisa prin acte intre vii sau mortis causa. prin caracterul
reciproc ce rezulta din faptul ca se naste si exista Tn cadrul raporturilor de
familie, nu Tn ultimul rand, prin caracterul divizibil, Tn virtutea caruia se di-
vide de drept intre titulari, atat activ cat si pasiv.

Totodata, Tndatorirea legala de intretinere porneste de la conceptul
de stare de nevoie a creditorului si de la echilibrul care trebuie sa existe intre
aceasta si mijloacele debitorului, in timp ce obligatia, obiect al contractului,
nu se raporteaza la aceste doua aspecte, executarea sa (in absenta unei clauze
contrare) fiind independenta de starea si posibilitatile materiale ale partilor
ori de eventuale fluctuatii care se pot produce Tn patrimoniile acestora;
aceasta distinctie nu presupune insa ca cele doua obligatii sunt incompati-
bile, ele avand temeiuri juridice diferite, contractul respectiv legea. Pentru
delimitarea sferei de cuprindere a obligatiei de intretinere trebuie avuta n
vedere persoana creditorului si complexitatea nevoilor acestuia atat la data
incheierii contractului cat si pe parcursul executdrii acestuia (modul de viata
al creditorului trebuie sa se situeze la un nivel superior celui avut anterior
incheierii contractului, In alte conditii putand fi pus sub la indoiala insusi
scopul mediat al contractului)?. Pentru aceste considerente, existenta inda-
toririi legale de intretinere nu poate fi invocata si nu poate constitui o cauza
de nulitate a unui contract de intretinere intervenit intre persoanele preva-
zute de leges.
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Instrumentul pe care creditorii unei indatoriri de intretinere 1l au la
indeméana, de a face inopozabil fata de ei contractul de intretinere incheiat de
debitorul indatoririi legale de intretinere, este actiunea revocatorie regle-
mentata de prevederile art. 1562-1565 C.civ.. Actiunea revocatorie este acti-
unea prin care creditorul solicita sa fie declaratd inopozabilitatea fata de el a
actelor juridice incheiate de catre debitor in frauda sa, cum ar fi acelea prin
care debitorul isi creeaza sau isi mareste o stare de insolvabilitate®. Conditiile
actiunii revocatorii sunt: existenta unei creante certe, lichide, exigibile si an-
terioare actului atacat, cauzarea unui prejudiciu creditorului, frauda debito-
rului si complicitatea la frauda a tertului. Prin exceptie de la prevederile art.
1562 alin. (2) C.civ., In cazul contractului de intretinere, revocarea poate fi
ceruta chiar daca nu exista frauda din partea debitorului intretinerii si indi-
ferent de momentul incheierii contractului de intretinere, fiind irelevant
daca contractul a fost Tncheiat Tnainte sau dupa nasterea indatoririi de Intre-
tinere.

Actiunea revocatorie este o0 actiune patrimoniala personala prin care
se urmareste, pe cale judecatoreasca, protectia unui drept de creanta. Toto-
data, actiunea revocatorie este 0 actiune prescriptibila, termenul de prescrip-
tie fiind de 1 an si incepe sad curgd de la momentul obiectiv n care creditorul
a cunoscut sau cel subiectiv Tn care trebuia sa cunoasca prejudiciul ce rezulta
din actul atacat. O asemenea posibilitate recunoscuta creditorului indatoririi
de intretinere de a solicita revocarea contractului de intretinere deriva din
caracterul de ordine publica al acesteia, ea avand prioritate fata de orice alta
obligatie asumata pe cale contractuala. Fiind reglementata de norme impe-
rative, partile nu o pot inlatura sau restrange prin Tncheierea contractului de
intretinere. Vazand scopul actiunii revocatorii puse la indemana creditorilor
indatoririi de intretinere, aceasta este admisibild exclusiv Tn ipoteza incheie-
rii unui contract de intretinere cu titlu oneros, adica doar in cazul Tn care
creditorul intretinerii conventionale instraineaza un bun al sau Tn schimbul
intretinerii. Caracterul oneros al contractului de intretinere este doar de na-
tura, iar nu de esenta sa.

Tn ceea ce priveste efectele actiunii Tn revocare, in raporturile dintre
partile contractului de intretinere, actul continua sa isi produca efectele, bu-
nul instrainat reintorcandu-se Tn patrimoniul creditorului intretinerii con-
ventionale. Tn schimb, in raporturile dintre creditorul indatoririi de intreti-
nere si partile contractului de intretinere, actul atacat este considerat inopo-
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zabil si lipsit de efectel®. De aceea, creditorul indatoririi de intretinere va pu-
tea urmari silit bunul ca si cdnd acesta nu ar fi iesit din patrimoniul debito-
rului sau. Potrivit art. 1565 alin. (2) C.civ., tertul dobanditor (debitorul obli-
gatiei conventionale de intretinere), poate pastra bunul platind creditorului
caruia profita admiterea actiunii (titularului dreptului legal de intretinere) o
suma de bani egala cu prejudiciul suferit de acesta din urma prin incheierea
actului. Tn caz contrar, hotirarea judecitoreasci de admitere a actiunii revo-
catorii indisponibilizeaza bunul pana la Tncetarea executarii silite a creantei
pe care s-a intemeiat actiunea, dispozitiile privitoare la publicitatea si efec-
tele clauzei de inalienabilitate aplicandu-se Tn mod corespunzator.

Tn loc de a dispune revocarea contractului, instanta de judecat poate
decide, chiar si din oficiu, insd numai cu acordul debitorului intretinerii, atat
mentinerea efectelor contractului de intretinere si cat obligarea debitorului
intretinerii conventionale la executarea indatoririi de intretinere direct in fa-
voarea persoanelor fata de care creditorul are o astfel de obligatie. Aceasta
dispozitie nu este neaparat o exceptie de la dreptul comun ci mai degraba, o
particularizare a modalitatii de reparare a prejudiciului suferit de creditorul
indatoririi legale de intretinere prin incheierea actului.

2.2 Expirareatermenului contractual

Contractul de intretinere este un contract care poate fi Tncheiat pe o
anumita durata sau care poate avea caracter viager. Caracterul viager este
doar de natura contractului, iar nu de esenta acestuia, asa cum este, de exem-
plu, Tn cazul contractului de rent# viagera. Tn cazul in care contractul s-a in-
cheiat pe o perioada de timp determinata, expirarea termenului stabilit Tn
cuprinsul sau reprezinta o cauza de Incetare de drept, cu efecte pentru viitor,
fard a fi necesare alte formalititi. Tncheierea contractului pe o anumit3 peri-
oada de timp nu este de natura sa afecteze caracterul aleatoriu al acestuia,
Tntrucét ntinderea prestatiei de Tntretinere depinde de nevoile viitoare ale
creditorului intretineriil.

2.3 Decesul creditorului intretinerii

Tntretinerea stipulati prin contractul de intretinere are un caracter
strict personal, fiind indisolubil legata de calititile personale ale partilor. Tn-
cheierea contractului implica cu necesitate o Tncredere reciproca intre Intre-
tinut si intretinator. Cu toate acestea, nu este exclusa posibilitatea executarii
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obligatiei de Tntretinere prin mandatar. Tntrucat creanta de intretinere este
una strict personala ce nu se transmite pe cale succesorala!?, in cazul in care
partile nu au stabilit, conventional, un termen, precum si in cazul in care in-
tretinutul decedeaza Tnainte de implinirea termenului stabilit, contractul de
intretinere inceteaza prin decesul creditorului intretinerii, conform art. 2263
alin. (1) C.civ..

Tn ciuda caracterului intuitu personae al contractului de intretinere,
decesul debitorului intretinerii nu duce la incetarea de drept a contractului,
intrucét obligatia acestuia, avand un continut patrimonial, se transmite pro-
priilor mostenitori, universali sau cu titlu universal, cu exceptia cazului n
care s-a convenit altfel. Tot prin exceptie, pasivul nu se transmite succesibi-
lilor care au renuntat la mostenirea autorului lor, Tntrucét, prin renuntare, ei
devin straini de mostenire. Cu toate ca, In principiu, pasivul se transmite
mostenitorilor universali si cu titlu universal Tn mod divizat, Tn cazul intreti-
nerii, fiind vorba despre o obligatie indivizibila, vor fi aplicabile prevederile
art. 1155 alin. (3) lit. a) C.civ. privitoare la inaplicabilitatea regulii divizarii de
drept a pasivului succesoral.

Tntrucat obligatia de intretinere este indivizibild atat in privinta cre-
ditorilor cat si Tn privinta debitorilor, potrivit art. 2256 alin. (2) C.civ. coro-
borat cu art. 1425 C.civ., oricare dintre creditori poate cere executarea inte-
grala a obligatiei de intretinere, iar fiecare dintre debitori sau dintre moste-
nitorii acestora poate fi constrans, separat, la executarea intregii obligatii.

Daca intretinerea a fost stipulata Tn favoarea mai multor persoane,
contractul de intretinere inceteaza la decesul ultimului creditor al intretinerii
daca nu exista stipulatie contrara.

Tn doctrini si Tn practici s-a pus Intrebarea care va fi soarta contrac-
tului Tn cazul in care creditorul intretinerii decedeaza imediat dupa expirarea
termenului de 30 de zile de la data semnarii si autentificarii contractului de
intretinerii pentru o cauza care exista la data Tncheierii acestuia iar cuampa-
ratorul stia acest lucru. Pe de-o parte, viazand prevederile art. 2256 C.civ. ra-
portate la 2247 C.civ., care sunt de stricta interpretare, si pentru a asigura
stabilitatea raporturilor contractuale, solutia ar trebui si fie aceea de recu-
noastere a validitatii unor astfel de contracte. Pe de alta parte, nu se poate
ignora caracterul aleatoriu al contractului, care tine de esenta acestuia si
afecteaza validitatea contractului Asadar Tn cazul in care pentru una dintre
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partile contractului nu exista niciun risc, elementul alea lipseste, ceea ce nu
poate antrena decéat nulitatea absoluta a contractului de intretinere, cu con-
secinta desfiintarii contractului si repunerea partilor Tn situatia anterioara?s.

2.4 Rezolutiunea contractului de intretinere

Tn virtutea principiului fortei obligatorii, partile sunt tinute si execute
Tntocmai contractul. Tn conformitate cu art. 1549 C.civ., in cazul neexecutarii
obligatiilor debitorului, creditorul are un drept de optiune de a invoca unul
dintre urmatoarele remediil4: executarea Tn natura, executarea silita Tn na-
tur, rezolutiunea sau rezilierea contractului ori reducerea prestatiei ori sa
utilizeze de orice alt mijloc prevazut de lege pentru realizarea dreptului sau.
Dreptul de optiune apartine exclusiv creditorului, nu este susceptibil de abuz
si poate fi exercitat doar Tn situatia in care el insusi si-a executat propria obli-
gatie sau se declara gata sa o execute. Aceasta este ratiunea pentru care, si in
cazul contractului de intretinere, posibilitatea de a cere rezolutiunea este
doar o facultate a partilor, un remediu pus la Tndemana acestora care nu le
exclude insa pe celelalte. Rezolutiunea reprezinta acea cauza de Tncetare a
contractului, cu efect retroactiv, determinatd de neexecutarea insemnatda a
unei obligatii contractuale de catre una dintre parti. Potrivit art. 1550 C.civ.,
~rezolutiunea poate fi dispusa de instanta, la cerere sau dupa caz, poate fi
declaratd unilateral de catre partea indreptatita. De asemenea, in cazurile
anume prevazute de lege sau daca partile au convenit astfel, rezolutiunea
poate opera de plin drept.” Din cuprinsul acestor prevederi rezulta ca rezolu-
tiunea poate imbraca doua forme: rezolutiune judiciara si rezolutiune extra-
judiciara. La randul sdu, rezolutiunea extrajudiciard poate imbraca, si ea
doua forme: rezolutiune unilaterald si rezolutiune conventionala.

Tn ceea ce priveste contractul de intretinere, Codul civil stabileste ci
rezolutiunea poate fi ceruta in trei cazuri expres prevazute. Astfel, un prim
caz in care se poate cere rezolutiunea contractului de intretinere constituit cu
titlu oneros este reglementat de art. 2256 C.civ. coroborat cu art. 2251 alin.
(1) C.civ. potrivit caruia intretinutul poate solicita rezolutiunea atunci cand
intretinatorul nu depune garantia promisa in vederea executarii obligatiei
sale sau o diminueaza, indiferent de felul garantiei promise sau date. Acest
articol corespunde art. 1977 din C.civ.fr.1> care are un continut similar, dar
vizeaza exclusiv contractul de renta viagera.
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Al doilea caz in care se poate cere rezolutiunea exista atunci cand
comportamentul celeilalte parti face imposibild executarea contractului in
conditii conforme bunelor moravuri, in acest caz dreptul de a solicita rezolu-
tiunea apartinand atat creditorului intretinerii cat si debitorului intretine-
riil®. Prin bunele moravuri intelegem totalitatea acelor reguli de conduita,
formate de-a lungul timpului si care au un caracter obligatoriu, permitand
functionarea Tn bune conditii a societatii.

Al treilea caz care justifica rezolutiunea contractului de intretinere
este reglementat de dispozitiile art. art. 2263 alin. (3) C.civ. si se refera la
neexecutarea fara justificare a obligatiei de intretinere, caz in care posibilita-
tea de a solicita rezolutiunea apartine creditorului intretinerii. Evident, doar
0 neexecutare insemnata sau, fata de caracterul succesiv al executarii con-
tractului, o neexecutare repetatd, Tn ambele situatii insa nejustificata,'” da
creditorului dreptul de a cere rezolutiunea. Neexecutarea este insemnata
atunci cand 1l lipseste pe creditor de ceea la ce ar fi fost indreptatit sa se
astepte de pe urma contractului”i8. Simpla neexecutare a obligatiei de Tntre-
tinere de catre debitor naste prezumtia de culpa Tn sarcina acestuia, potrivit
dispozitiilor art. 1548 C.civ.. Aceste dispozitii se coroboreaza cu cele ale art.
2263 alin. (7) C.civ. raportate la art. 2261 alin. (1) C.civ., potrivit carora rezo-
lutiunea nu poate fi ceruta atunci cadnd prestarea sau primirea in natura a
intretinerii nu mai poate continua din motive obiective sau daca debitorul
intretinerii decedeaza si nu intervine o intelegere intre parti.

Tn ultimele dou# cazuri, prezentate mai sus, rezolutiunea nu poate fi
decat judecatoreasca, orice clauza contrara fiind considerata nescrisa. Nu
este surprinzatoare optiunea legiuitorului de a supune unui control judeca-
toresc cererea de rezolutiune a contractului date fiind categoriile sociale care
uziteaza, de regula, acest tip de contract, respectiv persoanele varstnice!®,
Chiar daca notarul public ar putea verifica, cu ocazia incheierii unei conventii
de rezolutiune conventionald, consimtamantul partilor, el nu poate aprecia
daca acest act ar fi Tn interesul persoanei intretinute20.

Tn ceea ce priveste prima situatie, fata de formularea legiuitorului din
cuprinsul art. 2251 alin. (1) C.civ., s-ar putea trage concluzia ca rezolutiunea
nu poate fi, de asemenea, decat judiciara. Cu toate acestea, dreptul credito-
rului de a opta intre cele doua tipuri de rezolutiune, judiciara si extrajudici-
ara, este absolut si discretionar, neputand fi limitat decat in mod exceptional,
respectiv atunci cand legea impune sau partile convin n acest sens?. Fata de
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faptul ca legiuitorul a inteles sa restranga posibilitatea creditorului de a in-
voca pe cale judecatoreasca rezolutiunea contractului de intretinere doar in
ipotezele prevazute la art. 2262 C.civ. concluzia fireasca este ca in cazul pre-
vazut de art. 2251 alin. (1) C.civ., rezolutiunea poate fi atat judiciara, cat si
extrajudiciara??, unilaterald sau conventionala.

Tn ceea ce priveste formularea cuprinsi Tn art. 2263 alin. (3) C.civ.,
potrivit careia Tn cazul prevazut la art. 2263 alin. (2) C. civ, precum si atunci
cand se intemeiaza pe neexecutarea fara justificare a obligatiei de intretinere,
rezolutiunea nu poate fi pronuntata decat de instanta, dispozitiile art. 1552
nefiind aplicabile, se constata ca aceasta este cel putin incoerenta. Astfel, ini-
tial, legiuitorul stabileste cd Tn cazurile expres prevazute rezolutiunea nu
poate fi decat judecitoreasca, dupa care, ulterior, in cuprinsul aceleasi fraze,
si vizdnd aceeasi ipoteza, stabileste ca doar rezolutiunea unilaterala este in-
terzisd, nevorbind nimic despre rezolutiunea conventionala intemeiata pe
pactele comisorii.

Pornind de la aceasta premisa, s-ar putea concluziona n sensul c¢a n
cazurile prevazute de art. 2263 alin. (3) C.civ., rezolutiunea poate fi atat ju-
diciara cat si conventionala, singura exclusa fiind cea unilaterald. Asadar po-
sibilitatea inserarii unor pacte comisorii nu ar trebui exclusa, dar acestea nu
trebuie sa Tncalce regulile imperative stabilite de art. 2263 alin. (3) C.civ., sub
sanctiunea considerarii lor, ca si clauze nescrise. Asemenea pacte sunt chiar
recomandabile pentru a asigura solutionarea rapida a problemelor legate de
executarea contractului, evitand a se apela la interventia instantei judecato-
resti si prezentand o serie de avantaje legate de economie de timp, de bani
etc.

Rezolutiunea unilaterala reprezinta un raspuns al legiuitorului la ne-
voia de a se asigura o solutionare rapida, amiabila, necostisitoare a proble-
melor ivite Intre partile contractuale, cu beneficiul repararii rapide a preju-
diciului suferit de creditor ca urmare a neexecutarii obligatiilor contractuale
de citre cealalta parte. Cu toate acestea, dreptul creditorului nu poate fi exer-
citat Tn mod abuziv, ci doar n situatiile si Tn conditiile expres prevazute in
cuprinsul contractului, controlul judecatoresc post factum puténd viza ex-
clusiv aceste aspecte. Asadar chiar daca este o0 modalitate extrajudiciara de
Tncetare a contractului, aceasta nu exclude Tn mod absolut posibilitatea in-
stantei de a verifica legalitatea declaratiei?3.
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Actiunea in rezolutiune este o actiune patrimoniala, personala si
prescriptibild. Avand o natura patrimoniala, potrivit art. 2263 alin. (6) C.civ.,
dreptul la actiunea n rezolutiune se transmite mostenitorilor persoanei in-
teresate; cu alte cuvinte, actiunea poate fi pornita sau continuata de moste-
nitori. Aceasta solutie se justifica prin scopul rezolutiunii, respectiv acela de
refacere a echilibrului patrimonial al partilor contractante?4. Totodata, acti-
unea Tn rezolutiune este o0 actiune prescriptibila Tn termenul general de
prescriptie de trei ani. Tn ceea priveste momentul de la care Tncepe si curgi
termenul de prescriptie, fiind obligatie continua si succesiva, cu caracter pre-
ponderent alimentar, vor fi aplicabile prevederile art. 2526 C.civ..

Efectul admiterii actiunii Tn rezolutiune este cel de drept comun,
adica restituirea prestatiilor si repunerea partilor Tn situatia anterioara in-
cheierii contractului. Astfel, debitorul intretinerii va fi obligat sa restituie bu-
nul primit Tn schimbul intretinerii, intrucat detinerea sa in continuare apare
ca lipsita de cauza®. Restituirea se va face In natura sau, in subsidiar, prin
echivalent daca nu se poate executa Tn natura. Restituirea nu poate fi insa
una integrald Tntrucat debitorul nu poate restitui alea consumata de pana
atunci, nu poate restitui folosinta sau fructele culese din momentul intrarii
in posesie pana in momentul restituirii, si nici contravaloarea acestora2s.

Tn ceea ce priveste obligatia creditorului de a restitui contravaloarea
intretinerii primite, din interpretarea art. 2263 alin. (5) C.civ. rezulta doua
situatii. Tn prima situatie, daci rezolutiunea se dispune din culpa debitorului
intretinerii, atunci acesta nu poate obtine restituirea prestatiilor de intreti-
nere executate. Rezolutiunea permite persoanei intretinute sa reintre in po-
sesia imobilului sau a capitalului platit cu titlu de ntretinere, in timp ce n-
tretindtorul nu primeste cu titlu de restituire contravaloarea intretinerii, fara
a putea vorbi despre o imbogatire fara justa cauza a persoanei intretinute sau
plata nedatorata, deoarece foloasele realizate au ca temei legitim conventia
partilor si sunt legate de natura aleatorie a contractului, iar plata Tn executa-
rea obligatiei de Tntretinere este o plati datoratd?’. Tn doctrind s-a apreciat ci
ratiunea unei astfel de dispozitii tine de natura aleatorie a contractului de
intretinere.2® Dispozitia cuprinsa Tn art. 2263 alin. (5) C.civ. este o aplicare a
principiului reglementat de prevederile art. 1350 C.civ. in materia raspunde-
rii contractuale, potrivit caruia orice persoana trebuie sa-si execute obligati-
ile ce si le-a asumat, iar atunci cand, fara justificare, nu isi indeplineste
aceasta Tndatorire, se impune Tn sarcina acesteia obligatia de a repara preju-
diciul ce a fost creat. Articolul mai-sus mentionat trebuie coroborat cu art.
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1547 C.civ. potrivit caruia, debitorul este tinut sa repare prejudiciul cauzat cu
intentie sau din culpa. Simplu fapt al neexecutarii obligatiei sau al executarii
necorespunzatoare antreneaza prezumtia relativa de vinovatie a debitorului,
el fiind tinut sa dovedeasca, pentru a fi exonerat de raspundere, interventia
unei cauze strdine care nu-i poate fi imputata. De aceea, optiunea legiuitoru-
lui de a impiedica recuperarea prestatiilor de intretinere executate de catre
debitorul culpabil poate fi justificata atat de ideea de pret al folosintei bunu-
lui transmis in schimbul intretinerii, dar si de ideea necesitatii sanctionarii
atitudinii culpabile a debitorului.

Tn a doua situatie, dac# rezolutiunea se dispune din culpa creditorului
intretinerii, atunci debitorul este indreptatit sa solicite si sa obtina restituirea
contravalorii prestatiilor de intretinere executate. Potrivit art. 1640 alin. (2)
C.civ., valoarea prestatiilor se apreciaza la data la care debitorul a primit ceea
ce trebuie sa restituie. Ratiunea acestor dispozitii se regaseste prin raportare
la prevederile art. 1635 alin. (1) C.civ., potrivit cdrora, restituirea prestatiilor
are loc ori de cate ori cineva este tinut, in virtutea legii, sa Thnapoieze bunurile
primite fara drept ori din eroare sau Tn temeiul unui act juridic desfiintat ul-
terior cu efect retroactiv ori ale carui obligatii au devenit imposibil de execu-
tat din cauza unui eveniment de forta majora, a unui caz fortuit ori a unui alt
eveniment asimilat acestora. Culpa creditorului intretinerii poate fi asimilata
unui eveniment care face imposibild executarea. Daca rezolutiunea a fost ce-
rutd pentru unul dintre motivele prevazute la art. 2263 alin. (2) sau 3 C.civ.,
oferta de intretinere facuta de debitorul parat dupa introducerea actiunii nu
poate Tmpiedica rezolutiunea contractului.

Tn ceea ce priveste impozitele plitite de debitorul intretinerii pani la
momentul rezolutiunii, acestea vor fi restituite de catre creditorul care redo-
bandeste dreptul de proprietate cu efect retroactiv de la dat Tncheierii con-
tractului, Tntrucat sunt sarcini ale proprietédtii. Taxele achitate de debitor la
momentul semnarii si autentificari actului nu se vor restitui daca cauza de
rezolutiune 1i este imputabil#2°. Tn cazul in care beneficiar al intretinerii este
un tert, fireste ca el nu poate solicita rezolutiunea contractului de intretinere,
intrucat, pe de-o parte nu este parte in contract, iar, pe de alta parte, o astfel
de actiune ar fi lipsita de interes de vreme ce bunul nu i-ar reveni lui, ci s-ar
intoarce in patrimoniul dispunatorului. Tertul beneficiar va putea solicita
doar executarea silita a acestuia.
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2.5 Alte cauze de incetare a contractului de intretinere

Dispozitiile speciale analizate anterior privitoare laincetarea contrac-
tului de intretinere trebuie coroborate cu cele generale din materia incetarii
contractelor. Astfel, potrivit art. 1321 C.civ., contractul inceteaza, in conditiile
legii, prin executare, acordul de vointa al partilor, denuntare unilaterald, ex-
pirarea termenului, indeplinirea sau, dupa caz, neindeplinirea conditiei, im-
posibilitate fortuita de executare, precum si din orice alte cauze prevazute de
lege. Fara a intra in analiza fiecarui caz general de Tncetare a contractelor In-
trucat nu acesta reprezinta obiectul prezentului studiul, vom puncta doar ele-
mentele particulare specifice incetarii contractului de intretinere.

2.5.1 Executarea contractului

Prima si cea mai importanta cauza de incetare a oricdrui contract
deci, implicit, si a celui de intretinere, este executarea. Executarea presupune
indeplinirea, voluntara sau silita, a obligatiilor asumate prin incheierea con-
tractului, ea decurgand din principiul fortei obligatorii a contractului. Potri-
vitart. 2261 C.civ., daca executarea Tn natura a intretinerii nu mai poate con-
tinua din motive obiective (de ordin material, moral sau psihologic) sau daca
debitorul ntretinerii decedeaza si nu intervine o ntelegere intre parti, in-
stanta judecatoreasca poate sa inlocuiasca, la cererea oricareia dintre parti,
fie si numai temporar, intretinerea Tn natura cu o suma de bani corespunza-
toare, adic# cu o rentd viagera. Tnlocuirea intretinerii Intr-o renti viageri este
posibila fie pe cale conventionala, atunci cand partile au prevazut in mod ex-
pres aceasta posibilitate Tn cuprinsul contractului de intretinere, fie pe cale
judecatoreasca, in caz de neintelegere.

Tn cazul in care partile nu se inteleg asupra cuantumului rentei via-
gere, sarcina judecatorului va fi extrem de dificila, pentru cd, in functie de
prestatiile Tn natura executate si datorate, acesta va trebui sa aprecieze va-
loarea rentei; or, este extrem de dificil de stabilit o obligatie care la randul ei,
este aleatorie si depinde de o serie de factori, cum ar fi durata de viata a cre-
ditorului, starea de sin#tate acestuia etc. Tn aceasti situatie avem de-a face
cu o revizuire judiciara pentru cauza de impreviziune3© avand ca efect adap-
tarea contractului. Transformarea intretinerii intr-o renta viagera nu repre-
zinta o0 novatie, ci doar modificarea modalitatii de executare a obligatiei con-
tractuale3L. Tnlocuirea intretinerii Tn naturi cu plata unei sume de bani este
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posibila si atunci cand executarea Tn natura a intretinerii nu mai poate con-
tinua din culpa uneia dintre parti. Tn acest caz, insi culpa partilor in execu-
tarea prestatiilor de intretinere Tn natura va fi sanctionata de instanta prin
diminuarea ori majorarea intretinerii transformate Tn renta.

2.5.2 Acordul de vointa al partilor

Cea de-a doua cauza de incetare a contractelor este acordul de vointa
al partilor. Potrivit art. 1270 C.civ., contractul valabil Tncheiat are putere de
lege Intre partile contractante. El se modificd sau inceteaza numai prin acor-
dul partilor ori din cauze autorizate de lege. Nimic nu poate impiedica apli-
carea art. 1270 alin. (2) C.civ. si in cazul contractului de intretinere. Fata de
principiul autonomiei de vointa sau al libertatii contractuale3? si fata de na-
tura volitionala a actului care ia nastere si este reglementat prin vointa ex-
clusiva a partilor, asa cum partile sunt libere sa Tncheie contractul de intreti-
nere si sa-i determine continutul, tot la fel sunt libere sa decida, conventio-
nal, si soarta acestuia. Tntrucat, in cazul contractului de intretinere, nu este
reglementata nici o exceptie de la regula mai sus-enuntata, nimic nu impie-
dica partile sa inceteze conventional contractul, cu efecte pentru viitor33, caci
mutuus conssensus, mutuus dissensus. Mutuus dissensus reprezinta, asadar,
o0 cauza de ineficacitate a contractului care isi are izvorul Tn libertatea con-
tractuala a partilor si care are ca efect incetarea efectelor contractului, cu
efecte pentru viitor.

Tn principiu, producerea efectelor doar pentru viitor este doar de na-
tura conventiei de desfiintare conventionala a contractului, iar nu de esenta
acesteia, neretroactivitatea nefiind de ordine publica34, astfel incat nimic nu
ar impiedica partile sa convina desfiintarea retroactiva a contractului cu efec-
tul restituirii prestatiilor deja efectuate. De asemenea, nu trebuie exclusa po-
sibilitatea partilor de a transforma obligatia contractuald, pe calea unei no-
vatii obiective, un contract de intretinere devenind, prin acordul partilor, un
contract de vanzare-cumparare, valoarea intretinerii acordate pana la acel
moment constituind un avans sau chiar pretul vanzirii. Tn ceea ce priveste
forma pe care trebuie sa o imbrace conventia partilor, fata de prevederile art.
2255 C.civ., fireste ca aceasta va fi forma autentica, sub sanctiunea nulitatii
absolute.
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2.5.3 Denuntarea unilaterala a contractului

Tn ceea ce priveste denuntarea unilaterali, aceastd posibilitate de Tn-
cetare nu este posibila in cazul contractului de intretinere, Tntrucat, din cu-
prinsul art. 2256 alin. (1) C.civ. raportat la art. 2252 C.civ., debitorul obliga-
tiei de intretinere nu se poate libera de executarea obligatiei de intretinere
oferind restituirea capitalului si renuntand la restituirea ratelor platite.
Acesta este tinut de executarea obligatiei pana la decesul persoanei pe durata
vietii careia a fost constituit dreptul de intretinere, oricat de impovaratoare
ar putea deveni prestarea acesteia. Irevocabilitatea contractului este regle-
mentata Tn mod expres, peste irevocabilitatea care guverneaza materia con-
tractelor, si este legata de forta obligatorie a contractelor. Irevocabilitatea
contractului de intretinere tine de esenta acestuia si este asemanatoare cu
irevocabilitatea de grad Il a donatiilor cu singura precizare ca ratiunea aces-
teia este legatd de caracterul aleatoriu al contractului de intretinere. Tn cazul
in care intretinerea se constituie cu titlu gratuit, atunci ea reprezinta o dona-
tie supusa regulilor de fond si de forma prevazute de lege pentru valabilitatea
donatiilor. Tn acest caz, irevocabilitatea caracteristici oricirui contract va fi
dublata de irevocabilitatea specificd contractului de donatie, justificarea ei
tinand de principiul protejarii vointei dispunatorului Tn actele cu titlu gratuit
in detrimentul principiului stabilitatii raporturilor juridicess.

2.5.4 Expirareatermenului

Expirarea termenului determina Tncetarea contractului, cu efecte
pentru viitor, doar in acele cazuri Tn care contractul este Tncheiat pe durata
determinata.

2.5.5 Tndeplinirea sau netndeplinirea conditiei

Tn ceea ce priveste indeplinirea sau neindeplinirea conditiei, trebuie
doar precizat faptul ca in raport de prevederile art. 1407 alin. (2) C.civ., in
cazul contractelor cu executare succesiva afectate de o conditie rezolutorie,
Tndeplinirea acesteia, In lipsa unei stipulatii contrare, nu are niciun efect asu-
pra prestatiilor deja executate.

2.5.6 Imposibilitatea fortuita de executare

Imposibilitatea fortuita de executare reprezinta o cauza generala de
incetare a contractelor reglementata in mod expres in cuprinsul dispozitiilor
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art. 1634 C.civ., potrivit carora debitorul este liberat atunci cand obligatia sa
nu mai poate fi executata din cauza unei forte majore, a unui caz fortuit ori a
unor alte evenimente asimilate acestora, produse Thainte ca debitorul sa fie
pus Tn intarziere. Debitorul este, de asemenea, liberat, chiar daca se afla in
ntarziere, atunci cand creditorul nu ar fi putut, oricum, sa beneficieze de
executarea obligatiei din cauza imprejurarilor prevazute mai sus, afara de ca-
zul in care debitorul a luat asupra sa riscul producerii acestora. Atunci cand
imposibilitatea este temporara, executarea obligatiei se suspenda pentru un
termen rezonabil, apreciat in functie de durata si urmarile evenimentului
care a provocat imposibilitatea de executare. Dovada imposibilitatii de exe-
cutare revine debitorului.

Pentru a opera Tncetarea contractului de intretinere, este necesar sa
fie Tndeplinite urmatoarele conditii Tn mod cumulativ: sa existe un caz de
forta majora, un caz fortuit sau un alt eveniment asimilat acestora; acestea
sd intervind Tnainte ca debitorul sa fie pus Tn Intarziere; imposibilitatea de
executare sa fie absoluta si definitiva; debitorul sa nu-si fi asumat riscul pro-
ducerii evenimentului. Potrivit art. 1351 C.civ., forta majora este orice eveni-
ment extern, imprevizibil, absolut invincibil si inevitabil; cazul fortuit este un
eveniment care nu poate fi prevazut si nici impiedicat de cdtre cel care ar fi
fost chemat si raspundi daci evenimentul nu s-ar fi produs. Tn ceea ce pri-
veste punerea in intarziere, fata de natura si caracterul succesiv al obligatiei,
potrivit prevederilor art. 1523 alin. (2) C.civ.36, in caz de neexecutare a obli-
gatiei de intretinere, debitorul obligatiei de intretinere se afla de drept in in-
tarziere. Imposibilitatea fortuitd de executare atrage incetarea de drept a
contractului, cu efecte pentru viitor si cu aplicarea, daca este cazul, a preve-
derilor privitoare la riscul in contractele translative de proprietate.

3 Concluzii

Contractul de intretinere a fost imaginat ca un contract al batranilor,
prin intermediul sau asigurandu-se protectie sociala. El este un instrument
deosebit de valoros pus la indemana persoanelor varstnice care nu-si pot asi-
gura traiul zilnic si care Tn schimbul transmiterii unui bun sau chiar fara a da
nimic in schimb, primesc ajutor in natura. De cele mai multe ori, intretinerea
se asigura Tn cadrul raporturilor de familie, dar legiuitorul nu ingradeste po-
sibilitatea oricarei persoane de a face un bine, chiar daca aceasta ar fi ani-
mata, totodata, si de dorinta obtinerii unui avantaj.

Cu toate acestea, contractul de intretinere nu se adreseaza exclusiv
batranilor, putand fi utilizat ca instrument de inldturare de la mostenire a
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unor categorii de mostenitori. Fiind atat de important, iar nevoia de protectie
a persoanelor carora li se adreseaza fiind atat de evidenta, si, de asemenea,
pentru ca este un contract care naste sanse de castig si de pierdere pentru
toate partile implicate, este absolut fireasca optiunea legiuitorului de a su-
pune acest contract unui control strict, fara, insa a interveni in libertatea con-
tractuald garantata a partilor. Cazurile exprese de Tncetare a contractului nu
exclud, insa aplicarea regulilor generale de incetare a oricarui contract, ti-
nand seama de particularitatile contractului aleatoriu. Cunoasterea mecanis-
mul de Tncetare a acestui tip de contract, diferit de toate celelalte, este impor-
tanta pentru ca el are influenta asupra nasterii sale, permitand si impunéand,
totodata, notarului public atat obligatia de a consilia partile cat si obligatia
de a amenaja contractual vointa lor in conformitate cu dispozitiile legale im-
perative.

* [Editorial note] The term ‘maintenance contract’ does not refer to a specific kind of contract
found in common law. Therefore, the reader must link it to the specific concept found in
Romanian civil law. Here, the term pertains a contract by which a person binds himself to
provide sustenance (food, care and necessities) to another, for a specific period, free of
charge or in exchange for a performance (such as an annual charge or any other perfor-
mance payment of a lump sum, or in exchange for a movable or immovable thing).

* Asist. univ. dr., Facultatea de Drept, Universitatea Transilvania, Brasov. Email:

diana_ionas@yahoo.com.
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9 Pop [Liviu], Popa [Tonut Florin], Vidu [Stelian Ioan], Curs de drept civil. Obligatiile, Ed.
Universul juridic, Bucuresti, 2015, p. 567.

10 Pop [Liviu], Popa [Ionut Florin], Vidu [Stelian Ioan], op cit., p. 574.

11 Pentru opinia contrara, a se vedea Motiu [Florin], Contracte speciale. Curs universitar, Ed.
Universul juridic, Bucuresti, 2017, p. 351.

121 .a fel cum nu poate fi transmisa nici prin acte intre vii, art. 2258 C.civ. consacrand caracterul
sau incesibil.

13 Benabent [Alain], Droit des contracts speciaux civils et commerciaux, ¢ ed., Ed. LGDJ,
Paris, 2013, p. 651 sau Malaurie [Philippe], Aynes [Laurent], Gautier [Pierre-Yves], op cit.,
p- 572 sijurisprudenta acolo citata; aceeasi idee se regaseste si in jurisprudenta actuala fran-
cezd, a se vedea n acest sens Cour d'appel d'Agen, du 19 novembre 2003, 00/1343 disponi-
bila la

https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuri-
Judi&idTexte=JURITEXT000006943813&fastReqld=605253111&fastPos=2, data ultimei
accesdri: 15.05.2018.

14 Cu privire la teoria remediilor, cu aplecare asupra rezolutiunii, a se vedea Pop [Liviu], Popa
[Tonut Florin], Vidu [Stelian Ioan], op cit., pp. 80-230.

15, Celui au profit duquel la rente viagére a été constituée moyennant un prix peut demander
la résiliation du contrat, si le constituant ne lui donne pas les slretés stipulées pour son
exécution.”, disponibil la https://www.legifrance.gouv.fr/affichCodeArticle.do;jsessio-
nid=8A9F5127D6BA278D79CEA4C2811BED28.tplgfr33s_1?idArticle=LEGIARTIO00006
445229&cidTexte=LEGITEXT0O00006070721&dateTexte=20180320, data ultimei acce-
sari: 20.03.2018.

16 TCCJ, sec. civ. si prop. int., dec.civ. nr. 6943, din 9 decembrie 2004, in Dreptul nr. 2/20086,
p.- 262 a retinut cd: ,, ... In cauza, conduita recurentilor, dovedita cu hotararile judecatoresti
depuse la dosar, care Tn raporturile lor cu intimatul, s-au manifestat violent, a fost de natura
a-i crea creditorului un real sentiment de stres, de insecuritate si chiar temerea ca habitatul
intolerabil creat de fiul sdu si sotia acestuia, fatd de varsta sa inaintata si starea precara de
sdndtate, ar putea avea influenta asupra vietii sale; raportat la aceste imprejurari... nu se
poate retine ca in culpd, de neexecutarea obligatiei de intretinere, este creditorul care, fiind
in mod repetat victima actelor de violenti exercitate de debitori, a refuzat comunicarea cu
acestia ... ”.

17 Avem n vedere Tn acest sens prevederile art. 1555-1557 C. civ, respectiv ordinea legald sau
contractuald a executdrii prestatiilor, exceptia de neexecutare si imposibilitatea de execu-
tare.

18 Pop [Liviu], Popa [Tonut Florin], Vidu [Stelian Ioan], op cit., p. 218.

19 Tn acceptiunea L: 17/2000, publicati in M.Of. nr. 104 din 9 martie 2000, republicati in
temeiul dispozitiilor art. IT din L: 281/2006 pentru modificarea si completarea L: 17/2000
privind asistenta sociald a persoanelor varstnice, publicatd in M.Of. nr. 600 din 11 iulie
2006, persoana varstnica este ,cea care a implinit varsta de pensionare”.

20 Mai mult, constatdm cd, in vederea garantarii exprimarii unui consimtamant valabil, L:
17/2000 privind asistenta sociala a persoanelor varstnice prevede in sensul ca persoana
varstnica, va fi asistatd, la cererea acesteia sau din oficiu, dupa caz, de un reprezentant al
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autoritatii tutelare, in vederea incheierii oricarui act translativ de proprietate, avand ca obi-
art. 9 din L: 36/1995 a notarilor publici si a activitatii notariale, notarul public are obligatia
de a sesiza din oficiu autoritatea tutelari in toate cazurile in care apreciaza ci drepturile si
interesele legitime ale persoanei varstnice ar putea fi puse in pericol prin incheierea unui
contract de intretinere. Asadar verificarea efectuata de notarul public va fi dublata de veri-
ficarea efectuatd de autoritatea tutelard. Autoritatea tutelara sesizata de notarul public va
asigura, fie la cererea persoanei varstnice, fie din oficiu, atunci cand apreciazi ci este nece-
sar in vederea apararii drepturilor persoanei varstnice, si numeasca un reprezentant care
sd asiste partea la incheierea actului. insi acordul acesteia este necesar exclusiv la incheie-
rea contactului, iar nu si la incetarea acestuia.

21 Pop [Liviu], Popa [Tonut Florin], Vidu [Stelian Ioan], op cit., p. 216.

22 Rezolutiunea extrajudiciara reprezinta o modalitate de desfiintare a contractului prin vointa
unilaterald sau bilaterala a partilor, evitand concursul instantelor judecatoresti.

23 Despre rezolutiunea unilaterald, a se vedea Ionas [Diana], Declaratia unilaterala de rezo-
lutiune - modalitate extrajudiciara de desfiintare a contractului, in revista Tribuna juridica
vol. 6, Special Issue, octombrie 2016, pp. 108-117, ISSN: 2247-7195, disponibild la
http://www.tribunajuridica.eu/arhiva/An6v2/6%20lonas.pdf data ultimei accesari
21.03.2018.

24 Adam [loan], Adam [Anca Roxana], Codul civil. Cartea a V-a. despre obligatii. Titlurile I-
VIII. Comentarii si explicatii, Ed. C. H. Beck, Bucuresti, 2016, p. 1173.

25 Macovei [Codrin], Dobrila [Mirela Carmen], Reflectarea doctrinei Tn materia contractului
de intretinere reglementat de noul C. civ., pp. 104-113, in Academia Romana, Institutul de
Cercetari Juridice ,,Acad. Andrei Radulescu”, Doctrina juridicd romdneascd: intre traditie
si reforme - Comuniciri prezentate la Sesiunea stiintifica a Institutului de Cercetéri Juridice
7 martie 2014, Bucuresti, disponibil la http://www.icj.ro/Volum-2014.pdf, data ultimei ac-
cesari: 20.03.2018 .

26 Deak [Francisc], Tratat de drept civil. Contracte speciale, Ed. Actami, Bucuresti, 1999, p.
592.

27 CA Bucuresti, sec. a I11-a civ., dec. nr. 25/2003 si dec. nr. 259/2003, in Practica judiciard
civild 2003-2004, p. 154.

28 Motiu [Florin], op cit., p. 360.

29 Fr, Deak [Francisc], op cit., p. 592.

30 Malaurie [Philippe], Aynes [Laurent], Gautier [Pierre-Yves], op cit., p. 578.

31 Benabent [Alain], op cit, p. 663.

32 Curtea Constitutionala, prin dec. nr. 365 din 5 iulie 2005 referitoare la exceptia de necon-
stitutionalitate a dispozitiilor art. 38 din L: 53/2003 privind Codul muncii, publicatad in M.
Of. nr. 825/13 sept. 2005, oferi si ea o definitie a libertatii contractuale in sensul urmator:
Jlibertatea contractuala este posibilitatea recunoscuta oricarui subiect de drept de a incheia
un contract, in intelesul de mutuus conssensus, de produs al manifestirii sale de vointa con-
vergenta cu a celeilalte sau celorlalte parti, de a stabili continutul acestuia si de a-i determina
obiectul, dobandind drepturi si asumandu-si obligatii a ciror respectare este obligatorie
pentru partile contractante.”
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33 ,Dupa cum, prin urmare, pirtile s-au pus de acord pentru a forma un contract, ele se pot
pune de acord pentru a desfiinta contractul. Efectul revocarii nu este retroactiv: contractul
se desfiinteazd pentru viitor, in sensul ci inceteazd de a mai produce efecte; insd revocarea
nu mai poate nimici efectele deja realizate Tn trecut. De aceea, In cazul unui contract avand
ca obiect transferarea proprietatii sau unui drept real, daci dobanditorul a instriinat lucrul
sau a constituit asupra sa drepturi reale (ipoteci, servituti etc.), inainte de revocarea con-
tractului, instrdinarea sau drepturile reale constituite riman valabile, si tertii subdobandi-
tori nu pot fi atinsi prin revocare.” Hamangiu [Constantin], Rosetti-Bildnescu [lon], Biico-
ianu [Alexandru], Tratat de drept civil roman, vol. 2, Ed. All, Bucuresti, 1998, pp. 516-517.

34 A se vedea Pop [Liviu], Popa [Tonut Florin], Vidu [Stelian Ioan], op cit., p. 118.

35 Boroi [Gabriel], Anghelescu [Carla Alexandra], Curs de drept civil. Partea generala., Ed.
Hamangiu, Bucuresti, 2011, p. 139.

36 Debitorul se afla de drept in intarziere in cazurile anume prevazute de lege, precum si atunci
cind obligatia nu putea fi executatd in mod util decat intr-un anumit timp pe care debitorul
I-a 14sat sd treacd, sau cand nu a executat-o imediat, desi exista urgenta.

79

SUBB lurisprudentia nr. 2/2018



loana OLARU, CONTRACTUL DE ASIGURARE DE VIATA —UN MIJLOC
DE TRANSMITERE A PATRIMONIULUI SUCCESORAL CU OCOLIREA REZERVEI SUCCESORALE ?

ARTICOLE

CONTRACTUL DE ASIGURARE DE VIATA-UN MIJLOC
DE TRANSMITERE A PATRIMONIULUI SUCCESORAL
CU OCOLIREA REZERVEI SUCCESORALE ?

THE LIFE INSURANCE CONTRACT - AN INSTRUMENT
TO TRANSMIT THE INHERITANCE
AVOIDING THE RESERVED PORTION?

DOI1:10.24193/SUBBIur.63(2018).2.5
Published Online: 2018-06-29
Published Print: 2018-06-29

loana OLARU”

Abstract: The relationship between life insurance and succession law is a
topical matter because this instrument is more frequently chosen to execute the
transmission of the inheritance. When the deceased person designated a beneficiary
of the insurance, the capital and the rent payable upon his/her death are not part of
the assets of the insured person. The rules governing the obligation to restore or ac-
count for gifts, advancements or legacies (the claw-back clauses) in cases of infringe-
ment of the reserved portion of the heirs of the insured come into effect only when
the amount paid as insurance premiums are manifestly exaggerated considering
his/her means. The solutions chosen in order to guarantee the balance between the
freedom of contracts which may also manifest itself through the conclusion of an
insurance contract and the necessary protection given to the close relatives of the
deceased are various in European countries. The case law proves the commitment to
sanction the use of the insurance in order to deprive the forced heirs of their right.
In an international succession, difficulties arise from the simultaneous application
of two different laws. On the one hand, there is the law applicable to the insurance
contract that is determined by the use of the Regulation (CE) No 593/2008 of the
European Parliament and of the Council of 17 June 2008 on the law applicable to
contractual obligations. On the other hand, the law determined according to art. 21
or 22 of the Regulation (EU) No 650/2012 of the European Parliament and of the
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Council of 4 July 2012 govern the totality of the succession, especially the obligation
to restore or account for gifts, advancements or legacies when determining the
shares of the different beneficiaries.

Resumé: Le rapport entre I'assurance-vie et le droit successoral est une
question actuelle parce que les personnes choisissent de plus en plus cette voie pour
réaliser la transmission de leur patrimoine successoral. Quand le défunt a désigné
un bénéficiaire de I'assurance, le capital, ou la rente payables au décés ne font pas
partie de la succession de l'assuré. Les regles du rapport a succession et celles de la
réduction pour atteinte a la réserve des héritiers du contractant entrent en jeu seu-
lement dans les cas ou les sommes versées par le contractant a titre de primes sont
manifestement exagérées eu égard a ses facultés. Les solutions adoptées pour garan-
tir I'équilibre entre la liberté contractuelle qui se manifeste également par la conclu-
sion d'un contrat d'assurance et la protection nécessaire des proches du défunt sont
diverses dans les pays de I'Europe. La jurisprudence fait preuve de son engagement
de sanctionner l'utilisation de I'assurance dans le but de priver les héritiers réserva-
taires de leur droit. Dans une succession internationale on découvre aussi les diffi-
cultés qui résultent de I'application concurrente des deux lois différentes. D'une part
on trouve la loi applicable au contrat d'assurance qui est établie en utilisant les régles
du Réglement (CE) no. 593/2008 du Parlement européen et du Conseil du 17 juin
2008 concernant la loi applicable aux obligations contractuelles. De l'autre part la
loi désignée en vertu de l'article 21 ou 22 du Reglement (UE) no. 650/2012 régit I'en-
semble de la succession, notamment le rapport et la réduction des libéralités lors du
calcul des parts des différents bénéficiaires.

Rezumat: Raportul intre asigurarea de viata si dreptul succesoral este o
chestiune de actualitate deoarece acest mijloc este din ce in ce mai frecvent ales pen-
tru a realiza transmiterea patrimoniului succesoral. Cand de cujus a desemnat un
beneficiar al asiguririi, capitalul sau renta platibile la deces nu fac parte din patri-
moniul celui asigurat. Regulile raportului succesoral si cele ale reductiunii pentru
atingerea rezervei mostenitorilor contractantului intra in joc doar in cazul in care
sumele virsate de contractant cu titlu de prime sunt in mod manifest exagerate ti-
nand cont de posibilititile sale. Solutiile adoptate pentru a garanta echilibrul intre
libertatea contractuala care se manifesta inclusiv prin Tncheierea unui contract de
asigurare si protectia necesara a celor apropiati defunctului sunt diverse in tarile din
Europa. Jurisprudenta dovedeste angajamentul sidu de a sanctiona utilizarea asigu-
ririi in scopul de a priva pe mostenitorii rezervatari de dreptul lor. Tntr-o succesiune
internationald apar si dificultiti care rezultd din aplicarea concurenta a doua legi di-
ferite. De o parte se gaseste legea aplicabild contractului de asigurare care este sta-
bilita prin utilizarea normelor Regulamentului (CE) nr. 593/2008 a Parlamentului
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European si Consiliului din 17 iunie 2008 privind legea aplicabila obligatiilor con-
tractuale. Pe de alti parte, legea desemnata in temeiul art. 21 sau 22 din Regulamen-
tul (UE) nr. 650/2012 guverneaza ansamblul succesiunii, mai ales raportul si reduc-
tiunea liberalitatilor efectuate pentru calcularea pirtilor cuvenite diferitilor benefi-
ciari.

Keywords: life insurance , reserved portion, obligation to account for
gifts, advancements or legacies , exaggerated insurance premiums , obligation to
restore gifts, advancements or legacies , Regulation (EU) No 650/2012 , the Regu-
lation (CE) No 593/2008 , international succession , applicable law , choice of law

Mots clefs: Assurance-vie, Réserve successorale, Réduction, Primes exa-
gérées, Rapport, Réglement (UE) nr. 650/2012, Réglement (CE) nr. 593/2008, Suc-
cession internationale, Loi applicable, Choix de la loi applicable

Cuvinte-cheie: asigurare de viata, rezerva succesorala, reductiune,
prime excesive, raport, Regulamentul (UE) nr. 650/2012, Regulamentul (CE) nr.
593/2008, succesiune internationala, lege aplicabila, alegerea legii aplicabile

1 Protectia rezervei succesorale Tn cazul contractelor de
asigurare de viata in dreptul roman si in dreptul statelor euro-
pene

Raportarea asigurarii de viata la dreptul succesoral a devenit de actu-
alitate datorita utilizarii tot mai largi a acesteia, nu atat ca mijloc traditional
de protectie, ci mai mult ca instrument eficient de planificare succesorald. Tn
dreptul francez, art. L132-13 alin. (1) din Codul asigurarilor! prevede ca atat
capitalul cat si indemnizatia platibila in cazul unei asigurari de viata sub-
scrise Tn beneficiul unui terte persoane nu sunt supuse nici regulilor rapor-
tului succesoral, nici celor privind reductiunea in caz de atingere a rezervei
mostenitorilor persoanei contractante.2

Potrivit alin. (2) al aceluiasi articol, inaplicabilitatea raportului si re-
ductiunii opereaza si cu privire la sumele varsate de contractant cu titlu de
prime, cu exceptia cazului in care acestea au fost in mod evident exagerate in
raport cu posibilitatile sale. Art. L132-12, din C.assur.fr., prevede ca atat ca-
pitalul cat si indemnizatia platibila la decesul asiguratului unui beneficiar de-
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terminat sau mostenitorilor sai nu fac parte din succesiunea asiguratului. Be-
neficiarul, indiferent de forma si de data desemnarii sale, este considerat ca
a dobandit dreptul sdu din ziua contractului, chiar daca acceptarea sa este
posterioara mortii celui asigurat.3

Spre deosebire de aceasta reglementare, destul de clard, conexiunile
dintre asigurarea de viata si raporturile de familie sau succesiune din dreptul
roman sunt mult mai putine. O prima referire poate fi gasita in art. 340 lit. f)
C.civ. (care face parte din sectiunea consacrata regimului comunititii legale).
Acesta stabileste ca indemnizatia de asigurare si despagubirile pentru orice
prejudiciu moral sau material adus unuia dintre soti constituie bunuri pro-
prii. Art. 340 C.civ. nu vorbeste de indemnizatia de asigurare pentru caz de
deces.

Art. 2227 C.civ. defineste contractul de asigurare de persoane ca fiind
contractul prin care ,asiguratorul se obligd sa plateascd indemnizatia de asi-
gurare in caz de deces, de ajungere la o anumita varsta, de invaliditate per-
manenta totala sau partiala ori in alte asemenea cazuri, conform normelor
edictate de organul de stat Tn a carui competenta potrivit legii intra suprave-
gherea activitatii din domeniul asigurarilor.” Art. 2230 C.civ. prevede ca ,,in-
demnizatia de asigurare se plateste asiguratului sau beneficiarului desemnat
de acesta. In cazul decesului asiguratului, daci nu a fost desemnat un bene-
ficiar, indemnizatia de asigurare intra in masa succesorala, revenind mos-
tenitorilor asiguratului.”(s.n.)

Dacd au fost desemnati mai multi beneficiari, in lipsa de stipulatie
contrara, indemnizatia de asigurare se imparte, in mod egal, intre acestia po-
trivit art. 2232 C.civ. In toate cazurile, indiferent dac# asiguratul a desemnat
un beneficiar, sau indemnizatia este culeasa de mostenitorii sai in lipsa unei
asemenea desemnari, indemnizatia de asigurare nu poate fi urmarita de cre-
ditorii asiguratului, nici de creditorii mostenitorilor in temeiul art. 2236 alin.
(2) C.civ. Beneficiarul indemnizatiei poate fi desemnat sau modificat si ulte-
rior incheierii contractului de asigurare, prin testament sau prin declaratie
scrisa comunicata asiguratorului de catre asigurat conform art. 2231 alin. (1)
C.civ.

Din aceasta reglementare rezulta doua ipoteze distincte: cea in care
de cuius nu a desemnat un beneficiar, situatie in care indemnizatia de asigu-
rare pentru caz de deces va fi cuprinsa in actul de lichidare a succesiunii, ca
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bun propriu potrivit art. 340 alin. (1) lit. f) C.civ. si va fi culeasa de mosteni-
torii legali, ea figurand in masa succesorala descrisa in certificatul de moste-
nitor. Optiunea este diferita fata de prevederile din C.assur.fr. unde indem-
nizatia de asigurare nu face niciodata parte din masa succesorala.

Cea de a doua ipoteza este cea in care de cuius a desemnat un benefi-
ciar, ceea ce va face ca indemnizatia de asigurare sa nu fie inclusa in patri-
moniul succesoral, considerandu-se ca ea s-a format in patrimoniul asigura-
torului, iar nu al asiguratului (defunctul). Fiind o formai a stipulatiei pentru
altul4, asa cum rezulta din art. 2230 C.civ. coroborat cu art. 1284-1288 C.civ.,
indemnizatia va fi culeasa de beneficiar in temeiul unui drept propriu, fara
ca ea sa fi tranzitat vreun moment patrimoniul celui decedat.

Trebuie sd analizam in ce conditii asigurarea de viata poate constitui
o donatie indirectd. Donatia indirecta este considerata o categorie reziduala®
care presupune existenta unui act juridic care constituie vectorul liberalitatii,
adica mijlocul prin care se realizeaza: cum ar fi o plata facuta pentru altul,
stipulatia pentru altul sau chiar o asigurare de viata si de deces al carei bene-
ficiar desemnat de subscriptor este un tert.-¢ Pentru a arata ca operatiunea
de asigurare constituie o donatie indirecta, mostenitorul rezervatar va trebui
sa dovedeasca ca, din punct de vedere patrimonial, s-a realizat un avantaj in
favoarea donatarului si ca acesta s-a realizat, din partea donatorului, cu in-
tentia de a gratifica’, ori ca asigurarii de viata i-a lipsit elementul alea.

Din momentul in care asigurarea de viata a fost recalificata ca donatie
indirectd, pentru stabilirea masei de calcul s-ar putea admite reunirea la activ
a valorii primelor de asigurare platite din patrimoniul defunctului® potrivit
art. 1091 C.civ. doar in masura in care sunt excesive prin raportare la patri-
moniul lui de cuius?, ceea ce atrage si sanctiunea reductiunii. Unii autori ro-
mani apreciaza ca, in cazul unei asigurari de viata subscrise de defunct in
favoarea unui mostenitor obligat la raport, primele platite pot fi supuse ra-
portului daca se stabileste cd acestea au constituit in realitate o donatie indi-
rectd, dar nu si capitalul incasat de beneficiar.1©

Caracterul excesiv!! al primelor, in raport de patrimoniul asiguratu-
lui, ar putea fi un element din care sa se deduca intentia de a gratifica, deoa-
rece patrimoniul dispunatorului scade!?, iar beneficiarului Ti este creat un
avantaj prin culegerea unei indemnizatii mai mari decét capitalul subscris;
dar acest caracter nu este prevazut in Codul civil roman pentru exercitarea
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reductiunii sau obligarea la raport in cazul asigurarii de viata. Actiunea mos-
tenitorilor rezervatari va fi astfel deosebit de anevoioasa. Ei nu beneficiaza
de niciun text care sa reglementeze o prezumtie a intentiei liberale a lui de
cuius. Din acest punct de vedere, mostenitorii rezervatari sunt intr-o situatia
mai favorabila atunci cand de cuius incheie un act de instrainare cu titlu one-
ros catre un descendent ori un ascendent privilegiat sau catre sotul supravi-
etuitor cu rezerva uzufructului, uzului ori abitatiei sau in schimbul intretine-
rii pe viata ori a unei rente viagere, decat in situatia in care autorul ar incheia
o asigurare de viata si |I-ar desemna beneficiar pe unul dintre acesti mosteni-
tori. In primul caz descendentul, ce nu a consimtit la act va putea utiliza pre-
zumtia de gratuitate prevazuta de art. 1091 alin. 4 C.civ.13, pe cand, in cel de
al doilea caz, mostenitorul rezervatar va fi nevoit sa administreze un proba-
toriu complet pentru a dovedi cd asigurarea de viata incheiata a constituit de
fapt o donatie.

Asigurarea de viata cu tert desemnat poate fi uneori calificata ca o
donatie indirectd, dar ea nu va fi per se luata in calculul cotitatii disponibile,
nici a rezervei succesorale -1

Utilitatea ei, ca mijloc de planificare succesorala, si, eventual, de oco-
lire a regulilor imperative ale rezervei este destul de clara deoarece permite
beneficiarului (de cele mai multe ori sotul supravietuitor sau unul dintre des-
cendenti sau chiar un tert) desemnat de de cuius sa culeaga o parte impor-
tanta a patrimoniului succesoral fara a suporta concursul mostenitorilor re-
zervatari. Mostenitorii rezervatari sunt prea putin protejati de utilizarea asi-
gurdrii de viata in dreptul roman, iar libera dispozitie a autorului se poate
manifesta fara vreun mecanism de constrangere.

Mme Genviéve GAILLARD? a atras atentia ministrului francez de jus-
titie asupra practicii curente de a subscrie asigurari de viata de catre francezi,
practici care aduc atingere rezervei succesorale de care cetatenii francezi sunt
in mod particular foarte atasati, solicitaind comunicarea masurilor ce se vor
lua pentru a inldtura aceste practici. Ministrul francez de justitie!® a precizat
ca mostenitorii rezervatari care se considera lezati in drepturile lor, dispun
de doua mijloace juridice ce permit luarea in calcul a asigurarii de viata in
masa de calcul a drepturilor succesorale pe care insisi legea le garanteaza:
pot sa valorifice caracterul excesiv al primelor pentru a obtine reintegrarea
in masa de calcul in temeiul C.assur.fr., art. L. 132-13 alin. (2) si pot, de ase-
menea, sa demonstreze, daca este cazul, ca asigurarea de viata nu a prezentat
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niciun caracter aleatoriu ci, dimpotriva, s-a bazat pe vointa de gratificare a
beneficiarului desemnat si constituie o donatie indirecta ce trebuie reunita
fictiv la bunurile existente la data decesului. 17

Opinia prof. Dan CHIRICA 8 se intemeiaza pe deciziile Curtii de Casa-
tie franceze tocmai pentru a sustine o protectie a mostenitorului rezervatar
in fata asigurarii de viata cu beneficiar desemnat, dar extinderea argumente-
lor franceze la dreptul roman, desi util, este destul de artificiali. In lipsa
oricarui text asemanétor dispozitiilor din Codul francez al asigurarilor se
apreciaza ca valoarea primelor va fi luata in calcul ca o donatie indirecta in
favoarea beneficiarului asigurarii atunci cand acestea sunt excesive, daca lip-
seste elementul alea datorita varstei sau bolii grav a subscriitorului sau cand
acesta si-a manifestat dorinta in acest sens.

Prin aplicarea valorii fundamentale a rezervei, este de dorit ca instan-
tele romane, sesizate cu reducerea primelor platite sau reintegrarea acestora
in masa de calcul, sa faca aceleasi aprecieri ca cele ale Curtii de Casatie fran-
ceza care a considerat ca dispozitiile C.assur.fr., art. L132-12 si L132-13 1 nu
creeaza prin ele insele o discriminare intre mostenitori si nici nu aduc atin-
gere principiului egalitatii si drept consecintd judecatorul poate proceda la
reintegrarea primelor exagerate in calculul drepturilor succesorale. Tn cauza
nr. 11-40063, Curtea de Casatie franceza a fost sesizata de Tribunalul din
Caen pentru a decide daca dispozitiile C.assur.fr., art. L.132-12 si L.132-13,
asa cum erau interpretate de jurisprudenta, aduc sau nu atingere drepturilor
si libertatilor pe care le garanteaza normele constitutionale. Prin decizia, din
19 oct. 2011, a Camerei a 2-a civile, s-a apreciat ca aceasta intrebare nu pre-
zinta un caracter serios prin raportare la dispozitiile citate din C.assur.fr.,
motiv pentru care nu este cazul sa fie transmisa Consiliului Constitutional
chestiunea preliminara de constitutionalitate2°.

Pe de o parte, rezerva este pars hereditatis si da dreptul mostenitori-
lor asupra tuturor bunurilor aflate in masa succesorala, inclusiv a celor rea-
duse la masa de impartit ca efect al reductiunii sau raportului, inclusiv prin
operatiunea de reunire fictiva care permite stabilirea caracterului excesiv al
liberalitatii. Dar aceastd actiune, a mostenitorilor rezervatari se vede, pur si
simplu, paralizata in dreptul roméan prin lipsa unor texte care s o consacre.
Punand asigurarea de viata in afara dreptului patrimonial al familiei, legiui-
torul roman, redactand art. 2230 C.civ. face ceea ce realizase si Curtea de
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Casatie franceza prin interpretarea C.assur.fr., art. L. 132-12, si anume cre-
eazd o zona de libertate totald? pentru subscriitorii care doresc sa ocoleasca
regulile rezervei succesorale.

In situatia in care asiguratul nu a suferit o siricire, o micsorare peri-
culoasa a patrimoniului sau, desi a dispus cu titlu de prime de asigurare de
sume uriase de bani, mostenitorii rezervatari raman lipsiti de orice mijloc de
actiune. Prin decizia Curtii de Casatie franceze, din 17 iunie 200922, prime,
in valoare de aproape 2 milioane de euro, nu au fost considerate exagerate
tinand cont de speranta de viata, natura obligatiilor familiale, facultatea de
rascumparare in caz de dificultate financiara de care autorul se folosise, toate
acestea demonstrand ca operatiunea de subscriere a fost utila pentru asigu-
rat si 1i permisese sa asigure obligatiile de intretinere in favoarea sotiei sale.
Contractul a fost declarat util si s-a constatat ca nu 1i pusese in pericol nivelul
sau de viata, cererea sotiei supravietuitoare de reintegrare a primelor si de
reductiune a acestora fiind respinsa.

Nu trebuie neglijata, in decursul analizei, nici realitatea economica in
care asigurarile de viata sunt extrem de diverse, fiind mai degraba folosite ca
un mijloc legal de detinere a unor active si de transmitere a activelor patri-
moniale neconsumate, persoane de toate varstele fiind chiar incurajate de
autoritatile publice sa le utilizeze ca mijloc de economisire?® datorita unei
functionari suple, fara plafonarea varsamintelor efectuate si fara limita de
varsta.

Tipurile de asigurari sunt enumerate in art. 2 din Legea nr. 237/2015
privind autorizarea si supravegherea activitatii de asigurare si reasigurare?4,
rezultand din aceasta ca in principal trebuie facuta distinctia dintre asigura-
rile de viata fiara componenta investitionald, in care predomina elementul
alea si cele cu componenta investitionala, in care uneori valoarea primelor
platite in timpul vietii poate fi apreciata ca excesiva in raport de patrimoniul
defunctului. Pe buna dreptate in doctrina franceza s-a pus problema cum pot
fi conciliate regulile economice ale unei acumulari de active prin intermediul
asigurarilor cu regulile juridice ale transmisiunii succesorale si ale rezervei
succesorale.?

Pentru a corecta posibilitatea dispunatorului de a ocoli rezerva suc-
cesorala prin intermediul asigurarii de viata, atunci cand ea se dovedeste un
simplu mijloc de economisire, de obtinere a unor profituri din servicii finan-
ciare, capitalul trebuie considerat ca face parte din patrimoniul succesoral al
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asiguratului. Altfel, scoaterea capitalului asigurarii din patrimoniul succeso-
ral intrd in contradictie cu afirmatia ca rezerva succesorald nu este atinsa
prin aceastd operatiune. Tn plus, este greu de explicat cum o valoare patri-
moniala care se constituie cu prime ce au apartinut asiguratului ajunge sa nu
mai faca parte din patrimoniul succesoral al acestuia prin mecanismul eco-
nomic al asigurarii de viata -26

Decizia Leroux?’ a marcat un moment important, deoarece Curtea de
Casatie franceza a hotarat cd acele contracte de asigurare care presupun de
fapt o operatiune de capitalizare sunt excluse din campul de aplicare al C.as-
sur.fr., art. L-312 si L-313 si ca sumele varsate in temeiul acestor contracte
trebuie supuse raportului succesoral, dar nu a precizat care dintre contrac-
tele de asigurare de viata poate fi recalificat in contract de economisire dato-
rita absentei elementului alea.

In fata unei utiliziri crescute a contractelor de asigurare de viata si
desemnarea altor beneficiari decat descendentii, Curtea Constitutionala a
Belgiei, fiind sesizata cu o chestiune prejudiciara de Curtea de Apel din Gand,
a statuat, in Decizia din 28 iunie 2008, ca art.121 si art. 124 din Legea belgi-
ana, din 25 iunie 1992, privind contratul de asigurare terestra) (Loi du 25
juin 1992 sur le contrat d'assurance terrestre28) incalca articolele 10 si art.
11 din Constitutia Belgiei?® deoarece aceste articole privau mostenitorii re-
zervatari de dreptul de a cere raportul sau de dreptul de a promova o actiune
in reductiune.

Curtea Constitutionala a Belgiei®© a considerat ca stabilirea caracte-
rului exagerat al primelor nu este un mijloc eficient de protectie al rezervata-
rilor. S-a apreciat ca dispozitiile art.124 din Legea belgiana a asigurarilor au
ca efect faptul ci rezerva nu poate si fie invocata in cazul unei operatiuni de
economisire sub forma asiguririi de viata-mixte, cand din punct de vedere
tehnic contractul de asigurare de viati este, de fapt, un contract de economi-
sire formulat altfel; atunci cand economisirea se exprima prin cumpararea
de titluri sau alte mijloace financiare ar trebui ca rezerva succesorald sa poata
fi invocatd pentru a solicita reductiunea. Cererea reclamantului s-a Tntemeiat
atat pe faptul ca din moment ce beneficiarii au fost desemnati si au primit un
capital trebuie considerat cd au primit o liberalitate, cat si pe faptul ca potri-
vitart. 1964 C.civ. belgian3!, contractul de asigurare de viata este un contract
aleatoriu.
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In Franta, aceastii decizie a dat satisfactie celor care de multd vreme
considerau ca excluzand raportul si reductiunea, Codul francez al asigurari-
lor nu poate fi aplicat contractelor de pura capitalizare care nu sunt in reali-
tate contracte de asigurare.32

O noua reglementare a pus capat acestei dispute in Belgia. Art. 188
din Legea din 04 aprilie 2014 referitoare la asigurari (Loi du 4 avril 2014
relative aux assurances, M.B.,30 avril 201433) prevede ca in cazul decesului
asiguratului, prestatia este, conform Codului Civil belgian supusa intot-
deauna reductiunii, iar raportului numai daca asiguratul a specificat in mod
expres obligatia de raport. Acest articol a primit o noua redactare prin Legea
din 31 iulie 2017 de modificare a Codului Civil belgian in ceea ce priveste suc-
cesiunile si liberalitatile si de modificare a altor dispozitii in aceasta materie
(Loi du 31 juillet 2017 modifiant le Code civil en ce qui concerne les successi-
ons et les libéralités et modifiant diverses autres dispositions en cette ma-
tiere, M.B., O1 septembre 201734), care intra in vigoare la 01 septembrie 2018,
in sensul cd si raportul prestatiei de asigurare va opera in toate cazurile, cu
exceptia situatiei in care asiguratul a prevazut expres dispensa de raport.

O reglementare asemanatoare celei belgiene, ce asigura un echilibru
intre asigurare si dreptul succesoral o gasim in dreptul elvetian. Potrivit art.
476 C.civ. elvetian3, atunci cand asigurarea de viata a fost incheiata de de-
funct cu desemnarea unui tert beneficiar, numit fie prin acte intre vii, fie prin
acte pentru cauza de moarte sau a fost cedata gratuit unei terte persoane din
timpul vietii sale, la valoarea succesiunii se va include valoarea de rascum-
parare calculata la momentul decesului. Atunci cand prescrie integrarea in
masa succesorala a valorii de rascumparare a asigurarii, Codul civil elvetian
face o exceptie de la principiul reunirii integrale a liberalitatii, favorizandu-I
pe tertul beneficiar in raport de mostenitorii rezervatari;3¢ el va putea astfel
sa pastreze diferenta dintre valoarea de rascumparare si indemnizatia de asi-
gurare.

Atunci cand contractul de asigurare nu poate fi asimilat unei donatii,
tocmai pentru ca revocabilitatea este efectiva (deci incompatibila cu o dona-
tie, chiar daca ar fi o donatie indirecta), caracter ce rezulta din varsta sub-
scriitorului si din durata timpului scurs de la data incheierii contractului de
asigurare pana la deces, in mod subsidiar, poate interveni sanctiunea reduc-
tiunii primelor vizibil exagerate. Aprecierea caracterului definitiv si irevoca-
bil al micsorarii patrimoniului subscriitorului?’, fie face posibila recalificarea
contractului de asigurare in donatie, fie impiedica aceasta operatiune.
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Asigurarea de viata poate fi utilizata in scopul de a transmite succesi-
unea din timpul vietii, cu respectarea limitelor pe care legiuitorul le-a pus
libertatii autorului de a dispune de patrimoniul sau in prezenta unui moste-
nitor, si nu in scopul ocolirii regulilor devolutiunii succesorale. Curtea de ca-
satie franceza inventariaza in raportul corespunzator anului 2004, tipurile
de asigurari existente si posibilitatile de actiune pentru a asigura conformi-
tatea acestora cu dreptul succesoral.38

Atunci cand se dovedeste ca primele platite in cadrul unui contract de
asigurare de viata sunt excesive, valoarea acestora este reunita fictiv pentru
determinarea masei de calcul si a rezervei. Curtea de Casatie franceza sustine
n decizia din 3 noiembrie 20113%c3 simpla stabilire a acestui caracter excesiv
nu duce, Tn mod automat, la restituirea de catre beneficiarul asigurarii a su-
melor cdtre mostenitorii rezervatari. Astfel, a fost criticata decizia Curtii de
Apel care il obligase pe beneficiar sa plateasca sumele subscrise direct catre
mostenitorii rezervatari, fara sa le includa in operatiunea de lichidare a suc-
cesiunii si fiara a determina daca intr-adevar rezerva succesorala a reclaman-
tilor fusese atinsa sau nu prin operatiunea de asigurare. Pentru stabilirea re-
zervei succesorale, la activul succesoral se va addauga nu numai partea din
primele de asigurare care este exagerata,° ci intreaga prima excesiva, altfel
rezultatul ar putea sa fie nu numai litigios, dar si imprevizibil.

Daca se obtine recalificarea contractului de asigurare in donatie indi-
rectd, in afara de operatiunea de reunire fictiva se pune problema imputarii
acesteia, precum si a ordinii reductiunii. Solutia imputarii, in raport de data
incheierii contractului de asigurare, este sustinuta de faptul ca de la aceasta
data contractul se considera incheiat, acceptarea ulterioara ducand doar la
consolidarea dreptului tertului beneficiar. Potrivit art. 1286 alin. (1) C.civ.,
daca tertul beneficiar nu va accepta stipulatia, dreptul sau se considera a nu
fi existat niciodata. S-au exprimat in doctrina franceza destule opinii Tn fa-
voarea imputarii contractului de asigurare in raport de data acceptarii aces-
tuia de catre beneficiar, sustinute in special de argumentul ca, pana la aceasta
dati, dreptul beneficiarului este revocabil*. In acelasi sens dispune si art.
1286 alin. 2 C.civ. roman care permite stipulantului sa revoce stipulatia cat
timp acceptarea beneficiarului nu a ajuns la stipulant sau la promitent. Daca
acceptarea beneficiarului ar interveni, asa cum se intampla cel mai des in
practica, dupa data decesului autorului, atunci s-ar ajunge la imputarea pro-
portionala a asigurarii, odata cu legatele, ceea ce ar fi o solutie discutabila.
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Este posibil ca dispunatorul sa nu utilizeze contractul de asigurare de
viata pentru a limita posibilitatea de actiune a mostenitorilor rezervatari, do-
rind, dimpotriva, sa o reintegreze in activul succesoral. Optiunea lui se poate
manifesta liber in acest sens facand un legat care are ca obiect asigurarea,
situatie care este evident diferita de aceea in care ar desemna un beneficiar
al asiguririi printr-un testament. In prima ipotezi, beneficiarul legatului
particular, avand ca obiect asigurarea, va obtine predarea legatului de la
mostenitorii legali sau legatarii universali. Tn dreptul roman, dispozitiile art.
2230 C.civ. pot fi interpretate ca ar avea caracter imperativ doar in raportu-
rile dintre asigurator si asigurat, atunci cand s-a stipulat un beneficiar, asi-
guratorul fiind obligat sa 1i plateasca acestuia indemnizatia fara ca aceasta sa
mai intre in masa succesorala. Dar atunci cand asiguratul ar stipula printr-
un legat ca intelege ca indemnizatia de asigurare sa intre in lotul cules la par-
tajul succesiunii de catre unul dintre mostenitorii rezervatari*?, se poate in-
terpreta vointa sa de a supune asigurarea de viata regulilor devolutiunii suc-
cesorale legale, si nu de a le ocoli.

Tn dreptul francez se consideri ci dispozitiile C.assur.fr. care exclud
primele de la raport si reductiune, cu exceptia celor in mod manifest exage-
rate3, nu trebuie considerate ca ar fi imperative pentru subscriitor. Prin in-
termediul stipulatiei pentru altul, autorul poate sa isi manifeste vointa de a
gratifica, atribuind liberalitatea prin intermediul unei societati de asigurare,
dar aceste reguli nu pot fi opuse decat asiguratorului, nu si celui care a dis-
pus,#* neexistand niciun motiv de ordine publica care sa 1i limiteze libertatea
sa de a dispune intr-o modalitate care protejeaza Th mod expres rezerva suc-
cesorala.

Distinctia dintre legatul avand ca obiect contractul de asigurare si de-
semnarea beneficiarului asigurarii este facuta si in dreptul elvetian. Potrivit
art. 563 alin. (2) C.civ. elvetian4> atunci cand obiectul legatului 7l constituie o
asigurare de viata a dispunatorului, beneficiarul poate sa obtina direct valo-
rificarea drepturilor sale, caz in care desi asigurarea nu va face parte din masa
succesorala, valoarea ei se va reuni la activul succesoral pentru calcularea
cotitatii disponibile si a rezervei.4¢

Tn cazul unui legat avand ca obiect contractul de asigurare, acesta va
fi supus reductiunii proportionale, ca orice alt legat, in conformitate cu art.
1096 alin. (2) C.civ.#, dispunatorul beneficiind si de libertatea de a prevedea
o clauza de preferinta la executare. Aceasta solutie nu este insa imbratisata
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unanim nici in doctrina elvetiana, considerandu-se fie ca acest legat este de
fapt o liberalitate intre vii care produce efecte cu o secunda inainte de mo-
mentul decesului, la fel precum clauza din contractul de asigurare prin care
este desemnat beneficiarul, care este esentialmente revocabila, fie ca distinc-
tia dintre cele doua ipoteze este neta, iar legatul avand ca obiect asigurarea
este si ramane un legat, supus reductiunii inaintea donatiilor intre vii-48

Nimic nu se opune ca beneficiarul desemnat printr-o clauza cuprinsa
in contractul de asigurare sau desemnat ulterior, in timpul executarii con-
tractului, printr-o declaratie scrisa a asiguratului comunicata asiguratorului,
in conformitate cu art. 2231 C.civ. roman, sa solicite reintegrarea capitalului
in masa succesorala si ulterior partajarea lui impreund cu mostenitorii rezer-
vatari in cadrul procedurii succesorale notariale. Chiar daca in dreptul fran-
cez (sustinere preluata si de doctrina romana) asigurarea este supusa reguli-
lor succesiunii doar atunci cand primele de asigurare sunt exagerate, Curtea
de Casatie franceza a apreciat ca textul Codului asigurarilor nu impune ca
mostenitorii rezervatari sa obtina in prealabil o decizie judiciara prin care sa
fie constatat caracterul exagerat al primelor4, rezultand deci ca beneficiarul
asigurarii poate sa faca aceasta recunoastere el insusi, cu consecinta aplicarii
tuturor regulilor referitoare la succesiune.

2 Asigurarea de viata si rezerva succesorala in Regulamen-
tul (UE) nr. 650/201250

Incheierea unui contract de asigurare de viatd, cu sau firi compo-
nenta investitionald, si desemnarea unui tert beneficiar pot fi utilizate nu nu-
mai Tntr-o succesiune nationald, ci si in cadrul unei transmisiuni internatio-
nale a unui patrimoniu.

Daca succesiunea asiguratului este supusa dispozitiilor Regulamen-
tului (UE) nr. 650/20125! si asigurarea de viata contractata de acesta prezinta
ea Insasi un caracter international, trebuie facuta distinctia intre legea apli-
cabila contractului de asigurare si legea care guverneaza raportul si reducti-
unea primelor, daca este cazul.

Art. Lalin. (2) lit. g) al Regulamentului (UE) nr. 650/2012 exclude din
domeniul sau de aplicare drepturile de proprietate si bunurile constituite sau
transferate altfel decat prin succesiune, inclusiv prin intermediul contractu-
lui de asigurare si a acordurilor similare. Aceasta excludere este justificata de
faptul ca dreptul beneficiarului politei face din parte din patrimoniul sau din
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momentul desemnarii, fara sd mai constituie patrimoniul celui asigurat la
data decesului acestuia, transmisiunea realizata neavand in consecinta ca-
racter succesoral.

Legea aplicabila contractului de asigurare nu este determinata in ra-
port de Regulamentul (UE) nr. 650/2012, chiar daca scopul urmarit de mos-
tenitori este acela de a reintegra capitalul (ca urmare a recalificarii sale ca
liberalitate) ori de a completa rezerva succesorala atinsa prin subscrierea po-
litei de asigurare de viata de catre de cuius. Contractul de asigurare de viata
cade Tn domeniul Regulamentului (CE) nr. 593/2008 al Parlamentului Eu-
ropean si al Consiliului din 17 iunie 2008 privind legea aplicabila obligatiilor
contractuale (Roma I)52. Acesta permite partilor din contractul de asigurare
sa aleaga, potrivit art. 7 alin. (3) lit. ¢) legea aplicabila, dar aceasta posibilitate
este limitata la legea statului membru al carui cetatean este titularul politei
de asigurare. Facultatea de a alege legea aplicabila contractului se aseamana
cu cea prevazuta de art. 22 alin. (1) RES5% cu deosebirea ca poate fi aleasa
doar legea unui stat membru, nu si legea unui stat tert al carui cetatean este
cel asigurat.

Daca de cuius vrea sa asigure congruenta regulilor privind asigurarea
de viata cu regulile succesorale, scopul transmisiunii sale nefiind unul de le-
zare vadita a drepturilor unor mostenitori rezervatari, atunci el va putea pro-
ceda atat la alegerea legii aplicabile succesiunii sale in conformitate cu art.
22 RES cat si a legii aplicabile contractului de asigurare, astfel incat toate
aspectele vor fi guvernate de legea aleasa, si anume legea statului sau de ce-
tatenie.

Dacd partile nu au ales legea aplicabild contractului de asigurare,
acestuia i se aplica legea statului membru in care este situat riscul in momen-
tul incheierii contractului. In cazul asiguririlor de viati, tara in care este si-
tuat riscul este statul membru in care asiguratul are resedinta obisnuita, Tn
conformitate articolul 13 pct. 13 si pct. 14 din Directiva 2009/138/CE a Par-
lamentului European si a Consiliului din 25 noiembrie 2009 privind accesul
la activitate si desfasurarea activitatii de asigurare si de reasigurare (Solvabi-
litate 11)54, ce a reformat Directiva 2002/83/ CE a Parlamentului European
si a Consiliului din 5 noiembrie 2002 privind asigurarea de viata. Iatd ca in
lipsa alegerii atat a legii aplicabile asigurarii, cat si a legii aplicabile succesi-
unii este posibil ca acestea doua sa coincida, criteriul de legatura utilizat fiind
resedinta obisnuita a persoanei asigurate.>®
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In celelalte situatii este necesari calificarea normei care stabileste le-
gatura dintre contractul de asigurare si rezerva succesorala. O multitudine
de situatii pot interveni care sa faca dificila aceasta apreciere: fie s-a ales le-
gea aplicabild asigurarii dar nu s-a ales legea aplicabila succesiunii, iar rese-
dinta obisnuita a autorului este intr-un alt stat decat cel de cetatenie; dimpo-
triva a fost aleasa legea aplicabild succesiunii dar nu si cea aplicabila asigu-
rarii; in lipsa oricarei alegeri asiguratul si-a schimbat resedinta obisnuita in-
tre momentul incheierii contractului si cel al decesului. In statele membre,
diversitatea caracterizeaza solutiile adoptate in ceea ce priveste integrarea
asigurarii de viata in lichidarea patrimoniului succesoral: sistemul adoptat
de Romania, ce considera ca indemnizatia nu face parte din patrimoniul suc-
cesoral in cazul asigurarii de viata cu tert beneficiar (art. 2230 C.civ. roman),
cel in vigoare din 01 septembrie 2018 in Belgia care supune raportului si re-
ductiunii toate contractele de asigurare (art. 188 din Legea din 04 aprilie
2014 referitoare la asigurari modificatas®), sau cel francez care permite doar
reductiunea primelor constatate excesive (C.assur.fr., art. L.132-13 al. 2).

Aceste dispozitii tin de materia succesorala sau reprezinta norme ce
tin de materia contractuala? Pentru a obtine un raspuns putem sa apelam
chiar la art. 1 alin. (2) lit. g) RES care dispune ca excluderea asigurarii din
domeniul sdu nu poate aduce atingere articolului 23 alineatul (2) litera (i)
RESS’. Aceasta trimitere confirma faptul cd atunci cand s-ar ridica problema
raportului si reductiunii cu privire la un contract de asigurare, aceasta ope-
ratiune trebuie realizatd potrivit legii aplicabile succesiunii. Normele ce in-
stituie conditiile in care asigurarea de viata este luata in calcul pentru stabi-
lirea masei succesorale, raportul si reductiunea fac parte din domeniul legii
aplicabile succesiunii.

Calificarea succesorald a acestor norme intareste ideea ca, din mai
multe puncte de vedere, clauza de desemnare a beneficiarului asigurarii con-
stituie echivalentul functional al unui testament.58 Tn consecinti, chiar dac#
0 asigurare de viata este guvernata de legea franceza, ea va fi intotdeauna
supusa raportului si reductiunii atunci cand legea succesorala va fi legea ma-
teriala belgiana, Tn conformitate cu art. 188 din Legea din 04 aprilie 2014,
referitoare la asigurari, modificata?, care va stabili si Intinderea rezervei suc-
cesorale potrivit masei de calcul rezultate. Dimpotriva, chiar daca o asigurare
de viata este guvernata de legea belgiana, ea va fi supusa reductiunii numai
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Tn caz de caracter excesiv al primelor de asigurare potrivit C.assur.fr., art.
L.132-13 al. 2 daca legea aplicabila succesiunii asiguratului ar fi legea fran-
ceza. Aceasta sciziune nu altereaza conexiunea autonoma a contractului de
asigurare cu libertatea prevazuta in materie contractuala de Regulamentul
(CE) nr. 593/2008, iar lex successionis se aplicd numai Tn masura necesara
pentru a asigura protectia mostenitorilor rezervatari.

Vazand atat reforma dreptului belgian, cat si reglementarea dreptului
elvetian cu privire la conjunctia dintre asigurarea de viata si rezerva succeso-
rald, observam ca o protectie ar fi putut sa fie asigurata de legiuitorul francez
cu ocazia reformei succesiunilor din 2006. Si legiuitorul roman ar fi putut sa
insereze texte corespunzatoare, cu ocazia adoptarii noului Cod Civil sau cu
ocazia adoptarii, Tn anul 2015, a noii Legi Tn materie de asigurari. Ramane
cumva de neinteles cum rezerva succesorald, o valoare fundamentala a cul-
turii juridice romanesti, de care doctrina romana se manifesta atat de ata-
sata, a fost lipsita de o binemeritata protectie in fata mijloacelor moderne de
acumulare ce presupun o transmitere a activului patrimonial prin interme-
diul unei asigurari de viata.

* Doctorand al Facultatii de Drept a Universitdtii Babes Bolyai, Cluj-Napoca; Notar public,
Camera notarilor publici Bucuresti. Email: ioanaolarul@yahoo.com.

1 Code des assurances, pe viitor abreviat C.assur.fr.

2 C. assur., art. L132-13: "Le capital ou la rente payables au décés du contractant a un bénéfi-
ciaire déterminé ne sont soumis ni aux regles du rapport a succession, ni a celles de la ré-
duction pour atteinte a la réserve des héritiers du contractant.

Ces régles ne s'appliquent pas non plus aux sommes versées par le contractant a titre de pri-
mes, a moins que celles-ci n'aient été manifestement exagérées eu égard a ses facultés. "
disponibil la:

https://www.legifrance.gouv.fr/affichCodeArticle.do;jsessio-
nid=4BF4E541A121BB5C89752EF29E765742.tplgfr24s_3?idArticle=LEGIARTIO000067
93016&cidTexte=LEGITEXT000006073984&dateTexte=20180718, data ultimei accesari:
03.04.2017.

3 C. assur., art.L 132-12: "Le capital ou la rente stipulés payables lors du décés de I'assuré a un
bénéficiaire déterminé ou a ses héritiers ne font pas partie de la succession de I'assuré. Le
bénéficiaire, quelles que soient la forme et la date de sa désignation, est réputé y avoir eu
seul droit a partir du jour du contrat, méme si son acceptation est postérieure a la mort de
I'assuré. " disponibil la:

https://www.legifrance.gouv.fr/affichCodeArticle.do;jsessio-
nid=3620BE730435DDADA839FB61E61C9760.tplgfr37s_2?idArticle=LEGIARTIO00006
793004&cidTexte=LEGITEXTO00006073984&dateTexte=20170329, data ultimei acce-
sari: 03.04.2017.
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4 Flavius-Antoniu Balas, Eugen CHELARU, Rodica CONSTANTINOVICI, loan MAcovel (coord.),
Noul Cod civil. Comentariu pe articole art.1-2664, Editura C.H. Beck, Bucuresti,2012, p.
1345, pct.1.

5 Dan CHIRICA, Tratat de drept civil. Succesiunile si liberalitatile, Bucuresti, Editura C.H.
Beck, 2014, p. 210, pct. 507.

6 Dan CHIRICA, op.cit.p. 213, pct. 515.

7 Francois TERRE, Yves LEQUETTE, Sophie. GAUDEMET, Droit civil: Successions. Les libéralités,
4e éd., Précis, Dalloz, 2014, p. 396, pct. 488.

8 Francisc DEAK, Romeo Popescu, Tratat de drept succesoral, vol. 1, Mostenirea testamen-
tard, ed. a-111-a, Universul Juridic, Bucuresti, 2014.p. 290.

9 Flavius-Antoniu Balas, Eugen CHELARU, Rodica CoNsTANTINOVICI, loan MAcovel (coord), op.cit.,
p. 1123, pct.7.

10 Francisc DEak, Romeo PopPEscu, op.cit., p. 355 n. 4.

11 Jean AULAGNIER, ,,La réserve héréditaire peut-elle survivre a l'assurance-vie ?” Gazette du
Palais n° 29 din 29/01/ 2011, cod Lextenso 201129GP20110129015, p. 23.

12 Cass.1re ,6 février 2007, n° de pourvoi 05-13803 disponibili la:
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuri-
Judi&idTexte=JURITEXTO000007515860&fastReqld=1029895454&fastPos=1,data ulti-
mei accesari: 17.03.2018.

13 Art. 1091 alin.4 C.civ. : "Pana la dovada contrara, instriinarea cu titlu oneros céatre un des-
cendent ori un ascendent privilegiat sau cétre sotul supravietuitor este prezumati a fi dona-
tie dacd instrdinarea s-a facut cu rezerva uzufructului, uzului ori abitatiei sau in schimbul
intretinerii pe viat ori a unei rente viagere. Prezumtia opereaza numai in favoarea descen-
dentilor, ascendentilor privilegiati si a sotului supravietuitor ai defunctului, daci acestia nu
au consimtit la instrainare. ".

14 Frédérique PERROTIN, Assurance-vie et réserve héréditaire,siLes petites affiches n° 241 din
03/12/2014, cod Lextenso 2014241PA201424103, p. 4iste.

15 intrebarea nr. 21627 publicata in J.O. din 26.03.2013, p.3216, disponibila la:
http://questions.assemblee-nationale.fr/q14/14-21627QE.htm. Data ultimei accesari: 03.04.2017.

16 publicat in J.O. din 2 iulie 2013, p. 6986, disponibil la:
http://questions.assemblee-nationale.fr/q14/14-21627QE.htm, data ultimei accesari: 03.04.2017.

17 Cass. 2e, 10 avril 2008, n° de pourvoi 06-16725, disponibila la :
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuri-
Judi&idTexte=JURITEXT000018644058&fastReqld=963036481&fastPos=1, data ultimei
accesdri: 15.03.2018; Cass.ch. mixte, 21 décembre 2007, n° de pourvoi: 06-12769, disponi-
bila la
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuri-
Judi&idTexte=JURITEXT000017739957&fastReqld=368112506&fastPos=1, data ultimei
accesdri 15.03. 2018 ; Cass. 3e, 8 juillet 2010, n° de pourvoi: 09-12491, disponibild la
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuri-
Judi&idTexte=JURITEXT000022458270&fastReqld=915272634&fastPos=1. Data ultimei
accesdri: 15.03. 2018.

18 Dan CHIRICA, op.cit., p. 414, pct. 940, n. 2.
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19 Notele de subsol 1 si 2

20 Cass. 2e, 19 octobre 2011, n° de pourvoi: 11-40063 disponibila la:
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuri-
Judi&idTexte=JURITEXT000024702802&fastReqld=609903725&fastPos=1, data ultimei
accesari: 03.04.2017

21 Axel DeEPONDT, Assurance-vie:les incohérences du droit positif, Juris-Classeur Périodique
no.14/9 aprilie 2010, p. 32.

22 Cass.le, 17 juin 2009, n° de pourvoi 08-13620, disponibila la:
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuri-
Judi&idTexte=JURITEXT000020767895&fastReqld=819718863&fastPos=1. Data ultimei
accesari: 10.03.2018.

23 Jean AULAGNIER, op.cit., p. 23.

24 Art. 2 alin. 6 din Legea nr. 237/2015 privind autorizarea si supravegherea activitatii de asigu-
rare si reasigurare, publicatd in M.Of. Partea I, nr. 800 din 28 octombrie 2015 :

" ()

(6) In ceea ce priveste asiguririle de viati, prevederile prezentei parti se aplici:

a) urmitoarelor activitati, desfasurate pe baza contractuali:

(i) asigurari de supravietuire la termen, asiguriri de deces, asigurari de viati cu restituirea pri-
melor, asigurari mixte, asigurari de casitorie, asiguriri de nastere;

(ii) anuitati;

(iii) asigurari suplimentare, asigurari de vatimari corporale, inclusiv pentru incapacitate de
muncd, deces cauzat de accidente si invaliditate cauzata de accidente sau boli;

b) urmatoarelor operatiuni, desfisurate pe baza contractuali si supravegheate de A.S.F:

(i) asocieri ale unor persoane cu scopul de a-si capitaliza contributiile si de a distribui ulterior
activele astfel acumulate urmasilor sau beneficiarilor unei persoane decedate, asocieri cunos-
cute sub numele de tontine;

(ii) capitalizari bazate pe calcule actuariale prin care in schimbul unei plati unice sau periodice
stabilite in avans, se indeplinesc angajamente cu durata si valoare specifice;

(iii) administrarea fondurilor colective de pensii, inclusiv administrarea investitiilor si a active-
lor care reprezinta rezervele organismelor care efectueaza pliti in caz de deces sau supravie-
tuire ori de intrerupere sau diminuare a activitatii;

(iv) operatiunile mentionate la pct. (iii) in cazul in care sunt insotite de asiguriri care acopera
fie conservarea capitalului, fie plata unei dobanzi minime;

c) operatiunilor legate de durata vietii umane definite sau previzute de legislatia asigurarilor
sociale, daca sunt efectuate sau administrate de asiguritori pe propriul lor risc. ".

25 Jean AULAGNIER, op.cit.,p. 23.

26 Jean AULAGNIER, op.cit., p. 23.

27 Cass. 1¢,18 juillet 2000, n° de pourvoi 97-21535, disponibil la:
https://www.legifrance.gouv.fr/affichJuriJudi.do?oldAction=rechJuri-
Judi&idTexte=JURITEXTO00007040373&fastReqld=1738399014&fastPos=1, data ultimei
accesari: 10.03.2018.

28 |oi du 25 juin 1992 sur le contrat d'assurance terrestre, M.B., 20-08-1992, n0.1992011257 p.
18283, disponibila la:
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&ta-
ble_name=l0i&cn=1992062532, data ultimei accesari 17.007.2018
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29 | a Constitution coordonnée du 17 février 1994, M.B., 17-02-1994, no. 1994021048, p.4054,
disponibila la

http://www.ejustice.just.fgov.be/loi/loi.htm. Data ultimei accesari:17.07.2018.

30 C.C., 26 juin 2008, n°. 96/2008, disponibila la

http://www.const-court.be/public/f/2008/2008-096f.pdf. Data ultimei accesari :04.04.2017.

31C.civ.be., art. 1964: "Le contrat aléatoire est une convention réciproque dont les effets, quant
aux avantages et aux pertes, soit pour toutes les parties, soit pour I'une ou plusieurs d'entre
elles, dépendent d'un événement incertain.

Tels sont :

Le contrat d'assurance,

Le prét a grosse aventure,

Le jeu et le pari,

Le contrat de rente viagere.

Les deux premiers sont régis par les lois maritimes", disponibil la:

http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&ta-
ble_name=loi&cn=1804032134, data ultimei accesari: 17.08.2018

32 Jean AULAGNIER, op.cit., p.23.
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