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Abstract:

To clarify the nature and existence of the norm, we need to be aware of the
domains through which it can be analysed. Wibren van der Burg, through the theory
of legal interactionism, considers that the study of the norm, construction and its
effects must be achieved through three main areas: legal sociology, legal philosophy
and as a measure of completion and uniformity, the legal doctrine.! An
interdisciplinary approach leads to the best conclusions;? otherwise four debates have
emerged between the three disciplines in the understanding and interpretation of the
norm. First of all, the distinction between the norm written(institutional) and the
norm practised(interactive). Philosophers and lawyers support institutional norm
theory, while sociologists embrace the interactive norm.3

Rezumat:

Pentru a clarifica natura si existenta normei, trebuie sa fim constienti de
domeniile prin care poate fi analizatd. Wibren van der Burg, prin teoria
interactionismului legal, considera ci studiul normei, constructiei si efectelor sale
trebuie realizat prin trei domenii principale: sociologie juridic, filozofie juridica si ca
masura de completare si uniformizare, doctrina juridica. O abordare interdisciplinara
conduce la cele mai bune concluzii, altfel au aparut patru dezbateri intre cele trei
discipline in intelegerea si interpretarea normei. in primul rand, distinctia dintre
norma scrisd (institutionala) si norma practicata (interactiva). Filosofii si juristii
sprijina teoria normelor institutionale, in timp ce sociologii imbritiseaza norma
interactiva.

Keywords: rule of law, legal philosophy, legal sociology, legal
interactionism

112

SUBB lurisprudentia nr.4/2018



Paul Popa: Perspectives on theory of legal interactionism

Cuvinte cheie: statul de drept, filosofia juridica, sociologia juridica,
interactionismul legal

1 General aspects

Legal Interactionism involves addressing and analysing issues of the
rule of law, legal pluralism, and other concepts and theories found in many
specialised doctrines, both French and German or Anglo-American. However,
in this article I would like to present a general overview of the theory of legal
interactionism as found in the Dutch doctrine, through its representatives,
Wibren van der Burg and Sanne Taekema, that is only a part of a more
complex personal research. Thus, in this paper, I will analyse the oppositions
between legal philosophy, legal sociology and legal doctrine regarding the
interpretation and analysis of the role of the norm. These objections primarily
address the perception of the three areas in relation to written norms (or the
norm adopted by legislators or by courts, supported by legal philosophy and
legal doctrine) and the practical norm (the norm or custom, sustained by legal
sociology). The second opposition is between monism supported by
philosophers and jurists (analysis of the role of the norms through the role of
the state) and pluralism (acceptance of several systems and actors as
normative creators supported by legal sociology). Legal scholars and
philosophers see the norm as a static phenomenon and sociologists as a
flexible concept that is constantly adaptable. Also, the instrumentalist view,
supported by some philosophers, jurists and sociologists see the norm as an
instrument to achieve the goals, and some of them are non-instrumentalists

who perceive the norm as a guarantor of values.
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2 Theory of legal interactionism

The theory of legal interactionism considers, first of all, the distinction
made between philosophers, sociologists and legal scholars, between the
adopted (state) norm and the non-state norm based on interaction. In order
to be able to perform the best analysis and to apply it contextually, offering
the best interpretations and solutions, legal interactionism offers a theoretical
approach to both the adopted norm and to the interactive norm. The theory
of legal interactionism accepts the role of both variants, which allows for an
interdisciplinary, complete and precise analysis. I will first discuss the
approach and the arguments of legal interactionism theory, as presented by
Wibren van der Burg, in relation to the two types of norms: adopted and
interactive. Later on, I will present the position of legal interactionism and
relative pluralism presented according to the theory. What Wibren van der
Burg argues, is a theoretical approach that transcends ‘non-productive
oppositions between the norm adopted and the interactive norm’.4 The
supportive arguments for the legal interactionism theory are built on Lon
Fuller's principles from his Anatomy of Law in which he ‘attempted to
combat the opposition between natural law and legal positivism’ and to
identify the common elements between them in order to obtain a symbiotic
formula. In his analysis, Lon Fuller makes a distinction between the ‘made’
norm and the ‘default’ norm, that is, between the customarys and the
legislative.®

According to the theory of legal interactionism, the adopted norm? is
carried out as a result of a procedural process of legislating and adopting by
an authority, legislator or judge. In addition to this, there would be other

legislating entities that are involved in drafting regulations, decisions etc.,
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such as university senates, forums, conventions, etc. In modern societies, van
der Burg argues, the norm adopted takes the form ofa ‘black letter’ containing
a set of rules. Under the doctrine of the rule of law, the adopted norm is
explicitly done by the authorities and results, as I have mentioned, from a
vertical relationship between the legislator and the recipient(citizen). Of
course, this position of verticality can be stressed by demonstrating the
indirect influence that the recipients have on the construction norms based
on the electoral vote granted for the governance program, implications in
debates, etc. However, the basic idea is that this legislative authority, which
deals with the adoption procedure, is designated, and once the norm is
adopted, it is offered to citizens with a binding character, without leaving
opportunity for negotiations. This suggests the hartian concept of a ‘union
between primary and secondary norms’ or an institutionalised system of
authority.9 However, in order to understand the adopted norm, its
mechanism must also be considered outside the positivist framework.*® The
rule of law or the positivist approach has evolved, thus, in well-consolidated
democracies, this verticality tends to become one of horizontally. Fuller
promoted the idea that the adopted norm has come to be built through ‘the
interaction of citizens, legal scholars and other officials.” Creating this
horizontal relationship urges and forces us to see its results, that is, what the
interactive norm means.!

Sanne Taekema and Wibren van der Burg propose the existence of a
‘gradual process of interactions’ in which a ‘behaviour is seen as creating
obligations’. This process determines the creation of the interactive norm, and
this can only be based on the existence of a ‘predictability of actions of
individuals or the state’. This predictability imposes a certain pattern to follow

in our behaviour and allows us to reach a goal.’> Social interaction implies
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‘relative and stable mutual behavioural expectations’s that stem from time to
time from a ‘common process of accommodating and adjusting expectations
and action from interacting agents.”4 It is the continual practice that
determines the interactional norm, having an implicit character at the
beginning, then being explicit by their formulation and materialization in
written form.5

The theory of legal interactionism states that the norm has a social
character, is determined by common understanding. Mark Antaki argues that
the rule of law is the result of these understandings, supporting the idea of a
‘community of practices’ in which the ‘link between norm and shared
agreements’ is established.’ Interaction and reciprocity in a community of
practices leads to the emergence of the interactive norm.” Interactive
normative analysis can not only be done practically, as it remains strongly
anchored in the practice of its origin; therefore a theorisation of it is necessary
in order to make a clear separation between the implicit and explicit norm.8
Through this interactive approach, we no longer focus on the procedures,
implementation and legal formalities, but it is intended to promote ‘inclusive

processes’ and ‘cultivate the preconditions for legitimate law-making’.19

3 Major oppositions

Four oppositions are to be considered between legal philosophy, legal
sociology and legal doctrine, and pass them through the filter of legal
interactionism. Wibren van der Burg first overrides the need to analyse both
the interactive norm and the adopted norm but also any other source that
can be considered as creating rights, obligations, and values. Legal

interactionism theory is intended to analyse both types of norms since the
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norm is both the ‘interaction between legal actors and practices’ from which
it may result, but also the ‘legal doctrine resulting from these practices.” The
binding force of the interactive norm results from the interactive pattern in
which it is formed, a pattern in which an adopted norm should be imposed.
Therefore, before being adopted, consideration should be given to the
interactivity of the norm. This does not mean that the mandatory force of the
adopted norm is reduced to one of an interactive norm, since ‘both can
generate a binding force once adopted’. Taekema and van der Burg do not
promote that legal interactionism can be the only basis for the adopted norm,
but they consider the binding force of the two when establishing a connection
between the interactive norm and the ‘black letter’ characteristic of the
adopted norm.20

However, the adopted norm must be found in the form of interactive
practice, so the legal system can not reflect the realities that have been built.
The adopted norm does not have such legal force if it is not related to the
interactive norm. This is why we can say that the interactive norm has a
‘primary character’ because it is the first to manifest itself.2* For the adopted
norm, procedural implications that can not be found in interaction are
needed. There are different ways of adopting, so, first of all, it takes
interaction and then procedures, regardless of whether we look at them
vertically or horizontally. There can not be a norm adopted without
interaction. Even though both types may develop different and parallel legal
orders in which there may be a congruence or conflict.22

The second position in the relationship between philosophers, legal
scholars and sociologists is that of the existence of monism and
dualism/pluralism. These differences are specific to theoretical debates,

especially in Europe.2s From the point of view of legal interactionism,

117

SUBB lurisprudentia nr.4/2018



Paul PopA: Perspectives on theory of legal interactionisma

pluralism must be analysed by recognising a wide range of conflicts and the
interaction between several legal systems (official or unofficial). Pluralism
must not disregard the fact that in most systems most of the norms adopted
are by the legislator. These legislative authorities are important for both
interactive and adopted rules, as they play a role for publicity and opposition.
However, as the state plays an increasingly smaller role, these mechanisms
become clumsw and more difficult to respect. More and more actors have the
opportunity to set their own rules without taking into consideration state’s
authority.24 The important thing is that once we accept other sources of
norms, pluralism seems to be inevitable. The greater the interaction between
the agents, the more the interactive norm can appear gradually. The example
given by the authors is that of lex mercantoria, the international norm, but
also all the interactive norm that have emerged outside the state order. They
propose, that in a globalised dynamic, online exchanges, properties,
cryptocurrency etc. can be the subject of such interactive norms.25 That is why
legal interactionism, in accordance with Lon Fuller, accepts a wide variety of
legal orders.2¢

Although legal pluralism is recognised and spread, it is rather relative.
The reason for this relativity is that there is no autonomy of the legal orders,
despite the interaction between them and the forms of
collaboration/completion or contradiction between them. Being retrieved
and incorporated into a legal network, they can only have a relative character,
precisely because they are relatively autonomous by their partial opening to
other orders. If there is a continuous addition, permanent transformation,
then they can only have a relative character, because ‘their autonomy or
openness may vary. For example, the authors support the relationship

between the EU and the Member States can be considered as a ‘semi-
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autonomous network of legal orders’ embedded in the ‘community legal
order’.” Relative pluralism promoted by legal interactionism has the
advantage of an opportunity to be open to the changes that take place in the
legal order, without getting withhold down in theorisations. Relative
pluralism fosters a broad analysis of pluralism and openness to new legal
orders and or competing transformations. Juggling between these orders can
give more attention to the philosophical and legal debates and put them in
touch with practice. Thus, relative pluralism allows us to ‘accommodate the
great variability of legal orders’.28

Concerning the third opposition between the three areas, regarding
the static or flexible nature of the norm, the theory of legal interactionism
introduces ‘variability and dynamics’ without disregarding the general
characteristics of a norm. Legal interactionism combines the analysis of ‘legal
orders (legal pluralism) with the understanding of the concept of law
(conceptual pluralism).” Interactionism argues that norms should be
investigated by opening up to change or to ‘the wealth of legal phenomena,"
rather than focusing on its properties. If we choose to perform all legal
phenomena according to the properties of the norm, they can not be analysed
in their complexity. The construction of the norm does not mean just abstract
concepts, so we have to consider the changes that take place in its formation
and transformation. Interdisciplinary, comparative, historical analysis, etc.,
can provide us with specific features. That is why the emergence of new types
of interactions may lead to the emergence of new types of norms. That is why
legal orders can be changed, constitutional law is replaced by international
law, or other types of norms created virtually that diminish or remove
bureaucratic rules and regulations. The legal interactionism does not provide

a clear concept of the norm but rather opens the way to a theory that wants to

119

SUBB lurisprudentia nr.4/2018



Paul PopA: Perspectives on theory of legal interactionisma

activate the theoretical rigidity according to practice. Thus, there is a general
set of features, very dynamic and contextual. We can not delimit a norm
according to legal interactionism, but on the contrary, we want to avoid a clear
delimitation precisely because one could not justify one of the most important
traits and features of the norm: its gradual understanding of ‘underlying the
emergence or decline of a legal order.” Accepting the variation of the norm
allows us to achieve its best variant. Selznick said that the norm is a
‘normative practice aimed at the ideal of legality, ideal justice, or simply and
ideally, like democracy.29

However, what happens to the authority by which the norm is adopted
or at least fined, respected, sanctioned, etc.? Anyone could say that there must
be these mechanisms by which ‘the content of the norm is determined’
because everywhere the norm will have to be in ‘black letters’ irrespective of
the type of regulation, public or not. However, legal interactionism does not
insist that these state implementation mechanisms guarantee the
phenomenon of the norm. The theory, however, argues that there must be
secondary mechanisms of recognition of the norm, which denotes that there
is no need for a connection with the state. The norm being a ‘normative order
embedded in a practice of legality’ has its mechanisms of sanction, or these
can be absent if they are out of the norm. If we do not have an explicit model
for formulating and forming the norm, we do not need to have any sanction.
Thus, everything is arbitrary when it comes to the interaction norm seen
through the theory of legal interactionism. Even if we do not define the norm,
its purpose and context can be clear.3° Interactionism allows the inclusion of
opinion of all values, principles and definitions of comparative and
interdisciplinary models. What can be called definitions and features are

general but can not be considered universal. Sanne Taekema and Wibren van
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der Burg argue that the norms are currently general, in nature, allowing some
interference or change, but they must be carried out on a regular basis. The
main feature of the norm must be its continuous remodelling. It is true that
there is currently a tendency to build the norm with a timeless or non-static
character, but these are just ‘temporal and functional sketches’ that put ‘these
changes in brackets.” We must recognise ‘the possibilities of unexpected
change of the norm’ to understand ‘its variable phenomena’.s

For the fourth opposition to instrumental or non-instrumental
character, I stated that it is specific to each of the three areas of a norm
analysis. Philosophers, sociologists or legal scholars can be both instrumental
and non-instrumental. To evaluate how both variants are accepted, the
authors start from those mentioned by R. Cotterrell who argue that ‘the
instrumental approach of law researchers has been involved in legal sociology
projects.” Cotterrell criticises legal sociology as ‘too worried to appreciate the
social (and legal) aspects of it, exploring it in diversity.’s2 B. Tamanaha
expands this critique of socio-legal studies claiming that in legal theories it is
assumed that the norm is a ‘tool for extra-legal purposes’ (political, economic,
etc.).33 This instrumental approach subordinates ‘legal order to external
purposes’ and the norm is evaluated according to these purposes. Invoking
legal in different areas allows juggling with principles in agent behaviours. Or
the norm should not have this role, because from its perspective ‘any kind of
purpose that is served by norm is generated out of the norm.” Instrumentalism
is easy to argue from the outside perspective of a norm, although these things
look different from within. In this sense, Dworkin argues that legal norms and
political morality must be interpreted as an integral whole,3¢ and Fuller
speaks of the internal morality of the norm,35 which denotes that the norm

‘serves first and foremost then the external ". That is why it manages to
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provide external stability and guarantees. The legal interactionism embraces
both variants, thus evoking a pragmatism that leads to ‘scientific research,
systematic examination of conditions and consequences; problem-solving,
goal orientation, flow, change and adaptability.” Pragmatism, unlike
instrumentalism, is focused on identifying goals and reaching them. A
purpose somewhere can become a means elsewhere. Therefore, the purpose
of the norm is contextual, because the norm may be a means at a given
moment. This involves criticism and evaluation, so pragmatism does not
agree that ‘the result should be accepted as it is, but the consequences of
adopting that goal should be taken into account.’3® For the theory of legal
interactionism, the norm ‘is not an instrument for independently determined
purposes’, but a ‘tool that serves a variety of purposes.’s” The pragmatism of
the theory offers the possibility of critical assessment given their contextual
practicality rather than the rigidity of the theoretical abstraction.38
Variations and changes are essential, and pragmatist theory,
according to Selznick, states that goals and means are instrumental, both of
which are valuable in themselves, and ‘the determination of a goal depends
on an assessment of the means necessary to achieve it.3 Norm through
pragmatism filter is instrument and purpose, and interaction allows for a
variety of agents. Instrumentalism sees the norm as strictly at the expense of
the politics, but pragmatism finds that anyone can use the norm as means and
purpose. It is a democratic perspective that the norm is used by all, and thus
allows a description of the ways to create and use interactional norms.4° The
norm must be a social instrument, because interactions are primary, being
oriented towards the various objectives of the agents ‘as it links social goals to

legal values.’+*
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Proposals made by the theory of legal interactionism would suggest
that debates on the definition and nature of the norm might be endless.
However, it is precisely the interactionism that does not claim that there must
be a consensus. It is precisely the contextuality character of interaction that
allows for consensus to be achieved on certain precise points, even if it does
not constitute unanimity. Satisfaction with all parties involved is a political
issue. The theory of legal interactionism, in relation to the certainty and
predictability of the norm, analyses this aspect from two points of view:
‘epistemic or certain doctrine’ which presupposes knowledge of the text of the
norm and which comes at the expense of legal interactionism. Theorists
support the idea that this is a form of the second dimension: ‘practical legal
certainty’ which refers to the predictability of the behaviour of officials and
citizens. However, this is already determined by existing practices, so there is
no need for these traits.42

The theory of legal interactionism attempts to overwhelm the four
major oppositions in the field of study of the norm, to respond to the
challenges faced by the two great legal theories, the rule of law and legal
pluralism. Even though it may be seen that there is a greater openness to the
principles of pluralism, interactionism theory does not remove the rule of law,

but, on the contrary, argues that it is necessary for certain areas.

4  Conclusion

What remains to be said is that these functionalities of the norm are
found to be determined by the interaction between agents and leading to the
‘ideal of legality’. The norm has its autonomy, and in a network of practices,

they inevitably influence one another. By this trend, the norm ‘contributes to
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the quality of morality.” The legal interactionism argues that the norm is not
in a ‘societal vacuum’ and therefore stands against the West European rule of
law.43 Certainly the rule of law can bring criticism to the theory of legal
interactionism by supporting the elements of constitutionality and other
organizational features of the state, but what is proposed by the legal
interactionism is not to limit ourselves to the analysis of the norm only by
reference to the actions of the state or state arbitrage, because normative
dynamics may have new valences if we allow it. This also means that the rule
of law is no longer what it was, and in transnational transactions, the rigid
model of the rule of law ‘finds its applicability increasingly difficult’. Just
because legal interactionism does not require permanent consensus, it leaves
room for later development of the norm.44

Regarding the legitimacy ideal that agents want to achieve, Philip
Selznick said he is conditioned by this reduction in arbitration, which allows
other types of non-state norms to have influence in the social reality. The first
advantage of interaction is that it allows the norm to be the exact reflection of
social realities. The rule of law establishes out sets whose main objectives are
to adopt norms ‘to regulate actions and to lead to a situation of normative
certainty.’ The feature of the rule of law is that once these norms are adopted,
the debate is closed and the outcome must be accepted by all participants,
even if some of them disagree. Legal interactionism theory promotes that
these debates not be concluded once the norm, or law, has been adopted, but
rather continue so that there is a ‘gradual development of the norm’. As I have
shown in the above, ethics and ethical norms support and complement the
positive rule in the rule of law. However, if ethics completes this does not
mean that it offers unanimity, so there are many cases where the positive

norm, supplemented by the ethical norm, implies conditions or conduct that
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may be of a general nature but can not be of a universal character in the sense
that they may be cases in which the recipients disagree with the prerogatives
of those norms or laws. In this sense, the most important aspect of the legal
interactionism theory is the ideal, which after the continuous debate has the
possibility to develop, to take the form of norms by constantly adapting to the
‘contextual needs and aspirations’.45

Ideals are essential, especially as normative architectures are
anchored in culture. The dynamics of social, business, domestic or
international affairs, the activity of NGOs, etc., determines the ‘continuous
interpretation and reconstruction of the norm’. Another important feature of
legal interactionism is its contextual nature. It can be argued by analysts and
researchers that some social and political constructions would not allow for
the development of the norm in the dynamic presented by the legal
interactionism. However, the theory of interactionism does not ‘give rise to
claims of universality’, being ‘exclusively contextual’ may be of a general
nature and applicability in a space-time framework, in a certain socio-
political architecture. This contextual character of the norm is conferred
precisely on its relation to morality, which, as we have seen, can be ‘tangential
and variable’. The ideals on which the norm is built represent and actually
promote the ‘reflection of the moral quality of it’.4¢ The authors, Wibren van
der Burg and Sanne Taekema in the debate in The Importance of Ideals:
Debating Their Relevance in Law, Morality, and Politics argue that ideals
are not the ‘source of pluralism.” Historical development, specific
characteristics, socio-political traits represent the sources of pluralism; in this
relationship, the ideal ‘provides only a part of the explanations.” The
representation, description and design of ideals outline the ‘normative and

moral dimension of a system’.47
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If in the case of the rule of law, the norm supported the positivist norm
in the organization and functioning of the state, and in the case of pluralist
theories we find that the norm its supported by the positivist norms, in the
case of the legal interactionism we find that the evolution proposed by this
theory would be that interacting, in the way it is formed and imposed, is and
remains in the form of an ethical norm. This ethic-based approach means that

ethics remains the only true variable in creating the norm.
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