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Abstract. South Africa has a multicultural society in which legal pluralism prevails. 

Within the dual-systems state-law paradigm, the Western common law is the principal legal 
system that directs legal development and reform. The common law is hybrid in nature: 
predominantly founded on the civilian tradition (Roman-Dutch law) but substantially influenced 
by the common-law tradition (English law). African customary law is recognised as state law but 
assumes a secondary position. The dominance of the common law is revealed in the interplay of 
the two state-law systems, but it is evident in judicial decisions that a measure of convergence of 
the systems has taken place. Attempts at the harmonisation of the two systems of law are one-
sided and directed only at the adaptation of the African customary law. This has resulted in the 
expansion of the existing multiplicity of legal sources by the creation of a new official legal system 
that has features of the Western common law and vaguely resembles African customary law. 
Further, the adaptation of the African customary law to bring it in line with the predominantly 
Western constitutional values has enhanced the divide between the official customary law and 
the unofficial living African customary law that has developed in accordance with fundamental 
African jural postulates. 
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1 Introduction  
 
European intrusion in Africa, and in particular the so-called “scramble for 

Africa”, left the continent with multicultural societies and, concomitantly, legal 
pluralism. In Southern Africa, the legal pluralism is by and large based on a dual-systems 
theory,2 comprising two systems of law as recognised state law. 

One group of countries in this region, bound by their legal histories,3 shows 
remarkable coherence in their legal systems – not only in their substantive law, but also 
in the regulation of the various legal systems that are recognised and applied. So 
entwined are the histories of these countries, that an eminent South African judge, who 
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also served on the benches of many other Southern African countries, dubbed them the 
“South African Law Association”.4 These countries are South Africa, Lesotho, Botswana 
and Swaziland. Although not originally included in the paradigm, on account of the 
similarity of their legal histories and systems, logically, Namibia and Zimbabwe also form 
part of the group. 

At present, the two systems of law that are officially recognised in this region 
are African customary law, the autochthonous law of the region, and the imposed 
Western or European5 common law. The application of both systems is further 
constitutionally safeguarded throughout the area.6 The official legal systems run parallel 
and interact in restricted, prescribed circumstances. Although both are recognised as 
state law within the paradigm of “state-law” pluralism, they operate within the confines 
of a relationship of unequal power: the European common law is dominant and 
European values generally direct legal development.  

But, besides the state-law pluralism, there exists also deep legal pluralism in 
Southern Africa: there are laws that are unofficially observed by different communities 
and that are not recognised by the state. These are, for example, the laws of religious 
communities (in South Africa the Hindu, Muslim and Jewish communities), and living 
customary law,7 that has evolved in synchrony with the needs of indigenous African 
communities, is applied by non-state tribunals, and that often conflicts with the state-
recognised customary law.  

The focus of this article will be on the interplay in South Africa of the two 
systems recognised as state law (the imposed “western” common law and the official 
African customary law) as well as the interplay of state law (comprising both the 
common law and state-recognised African customary law) and the living African 
customary law.  

 
2 African Customary Laws in South Africa 
 
In South Africa, as in the rest of Africa, the problem of a plurality of sources is 

enhanced by the fact that the various legal systems that are applied are fundamentally 
different.  

The fact that the state-law pluralism in South Africa is based on a dual-systems 
theory does not mean that in addition to the common law only a single system of 
African customary law is applied and recognised. South Africa has a complex structure 
of legal sources – earning it a place amongst the mixed jurisdictions of the world. The 
common law is hybrid in nature: predominantly civilian but with distinct common-law 
features. And as for the African customary law, there are numerous indigenous cultural 
communities observing diverse legal systems that correspond to a lesser or greater 
extent.  
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On the one hand, some traditional communities or tribes inhabiting different 
geographical areas and even different countries in Southern Africa,8 share close ethnic, 
linguistic and cultural bonds and their legal systems are accordingly closely connected.9 
In fact, the tribal connection is so important in African culture that it frequently takes 
precedence over the connection with a specific state, especially since the borders of 
different African states often cut across tribal territories.10  

On the other hand, though, the various customary laws, and the basic institutions 
of kinship, marriage and succession that lie at the heart of customary law and social 
ordering, generally show fundamental differences – to such an extent that one of the 
first scholars to study the African customary laws of the British Dependencies remarked 
that “there is to-day only a slight body of law common to all the Bantu-speaking tribes 
of the Union [of South Africa]”.11  

South African legislation gives limited effect to the differences in the legal 
systems of the various groups and, in general, the diverse African customary laws are 
treated and referred to as a unit in policy documents, legislation and judicial decisions 
pronouncing on the recognition and application of that law. The reason for this is 
obvious: from a macro-comparative perspective, African customary laws show sufficient 
coherence to be regarded as belonging to a separate family of laws, founded in a single 
African tradition, and intersecting both in the process of legal reasoning and in the 
basic axioms which underpin such legal reasoning. Furthermore, African customary 
law is the only “other” law officially recognised in its entirety next to the European or 
Western law.12  

 

3 African Customary Law and “Western” Common Law 
 
3.1 Harmonisation 

The prevailing legal pluralism in South Africa has been variously viewed by 
academics, the courts and the state. Since the introduction of a constitutional 
democracy, South Africa has not displayed any overt objective to eliminate the existing 
legal pluralism. On the contrary, it has embraced the notion of a “rainbow nation” and 
with it the application of its diverse legal systems.13 Accordingly, in order to find a 
workable, practical solution for the management of the various legal systems, a course 
of action was embarked upon to harmonise the Western law and the African customary 
law and in so doing, to achieve equality, simplification of the legal system, nation 
building, modernization and economic development.14 This goal has been actively 
pursued by the state since the 1990’s and is apparent in the South African Law Reform 
Commission’s ongoing projects on “The Harmonisation of the Common Law and the 
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Indigenous Law” in various fields of the law. The aim with these projects is to remove 
explicit conflict within the various systems of law through legislative intervention, but 
simultaneously to retain individual characteristic features of the legal systems, thus 
ensuring their continued application as separate legal systems. The quandary of managing 
a multiplicity of legal sources is of course not limited to a national level and certainly not 
to Africa. In fact, the South African endeavours to accommodate its different sources of 
law at national level with a view to modernization and economic development remind 
of similar processes in Europe. 

A decade ago the European Commission initiated the idea of a “common” 
European private law for the development of a single market. The premise was not a 
total integration of legal concepts, rules and cultures, but rather the coming together of 
various legal systems through a process of harmonisation or convergence, implying 
both change and the retention of separate legal systems with their own identities. The 
drafting of, among others, the much-debated Common Frame of Reference for European 
Private Law (DCFR) was an off-shoot of this endeavour. In an analysis of the plurality of 
sources in European private law, Smits15 shows how the DCFR failed in its primary 
objective of managing the diversity through harmonisation, ultimately creating universal 
norms for the region. Interestingly Smits points out that the harmonised European law 
is regarded as separate from the national law, to the extent that academics discuss the 
influence of the European law on their national law.16 As will be shown below, to an 
extent this is also the result of the harmonisation effort in South Africa. 

The objective of harmonisation may be feasible and more easily attained in a 
region that shares, in essence, similar cultures and more specifically, a homogeneous 
legal culture. The European legal community has common perceptions of the concept 
of law, a theory of valid legal sources, a legal methodology, a theory of argumentation 
and of legitimation of the law, as well as a common basic legal ideology.17 But 
harmonisation poses an almost insurmountable problem in Africa where the relevant 
systems of law differ on a macro-comparative level both with relation to the process of 
legal reasoning, and in the fundamental postulates that underpin such legal reasoning, 
such axioms being based on societal values. The legal technique in dispute resolution, 
legal process and the general approach to law and legal reasoning of the imposed 
“Western” South African common law is characteristically civilian and hence 
fundamentally specialised. This gives rise to legalism, conceptualism and rationalism.18 
In contrast, African customary law is characteristically non-specialised and reveals a lack 
of separation, differentiation and classification with regard to all aspect of social 
ordering.19 This diversity in the legal systems also makes convergence difficult but, as 
will be explained below, not quite impossible.  
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The question is whether the legislative enactments that have ensued from the 
harmonisation projects of the South African Law Reform Commission, have indeed 
accomplished harmonisation, or whether these acts have unintentionally caused the 
elimination of the plurality of laws, as happened with the DCFR. Prima facie, it appears 
as if the legislation has indeed to an extent realised its goal of harmonisation. However, 
on a closer scrutiny of the legislation and draft legislation regulating the interaction of 
the African customary law, and the common law, especially as regards marriage, 
succession20 and the courts, it becomes clear that harmonisation has occurred only to a 
very limited extent. I shall explain this with reference to one of these pieces of 
legislation, the Recognition of Customary Marriages Act 120 of 1998.21  

This Act was primarily aimed at the recognition of customary marriages and the 
harmonisation of the marriage laws in South Africa, not at creating universal norms. 
However, as confirmed by the South African Constitutional Court,22 the process of 
harmonisation was “inspired by the dignity and equality rights that the Constitution 
entrenches and the normative value systems it establishes”, and took place within the 
mould of Western values as elicited in the Constitution of the Republic of South 
Africa, 1996.  

In its first case adjudicating on the Bill of Fundamental Rights enshrined in the 
Constitution of the Republic of South Africa, 1996,23 the Constitutional Court declared 
that the South African Constitution should not be regarded as giving effect to Western 
values only, but that it is fundamentally rooted in the values, traditions and beliefs of all 
sectors of the multicultural South African community;24 and that African law, legal 
thinking, values and ideas should accordingly play an important role in developing a 
constitutional jurisprudence.25 Unfortunately, subsequent judicial decisions bear slight 
evidence to this commitment to give effect to African values in the interpretation and 
application of general legislation and the Constitution. Core African institutions, such as 
the rule of male primogeniture in succession, have been abolished where an alternative 
route, allowed by the Constitution, provided that laws could be developed (consonant 
with their foundational postulates) to become aligned with the Constitution.  

The process of harmonisation in the Recognition of Customary Marriages Act 
was furthermore a one-sided process in that it changed only the customary law to bring 
it in harmony with the common law and with Western values. There was never a 
question of finding a middle ground where the two systems could meet and the 
common law was never similarly scrutinised for possible adaptation. The only change 
that was made in the South African law of marriage in general was that polygynous 
marriages are now recognised, albeit only under specific circumstances and only with 
relation to African customary marriages.  
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In general, it may be said that as regards the African customary law, the drive to 
harmonise the Western common law and African customary law has led to such a 
divergence from the original customary law and its foundational values that it has 
amounted to the creation of a new hybrid marriage law with features of both the 
European common law and customary law. This means that the existing plurality of 
sources has been expanded rather than managed. A further result is that the divide 
between this new official African customary law of marriage and the living customary 
law has been widened and the potential for conflict has so been enhanced, as the 
traditional form of customary marriage is still being upheld in the rural areas and has 
not been affected by the legislation or judicial decisions.26 

Indeed, it is understandable why the eminent scholar on African law, James 
Read,27 regards African legal systems as “particularly dysfunctional in the field of family 
law, where African forms of social organisation have resisted harmonisation ... with 
transplanted alien, and radically different, social forms”. Read’s words are especially apt 
when applied to South African courts’ interpretation of the Recognition of Customary 
Marriages Act, 1998. This Act came into effect in 2000, and after more than a decade 
there is still no certainty on its interpretation. This applies not only to the open-ended 
provisions such as section 3(1)(b) which sets as a requirement for a valid customary 
marriage that “the marriage must be negotiated and entered into or celebrated in 
accordance with customary law”, but also other sections, such as those dealing with 
polygynous marriages and the proprietary consequences of such marriages. 

South African courts are generally alive to the importance of giving legal effect 
to customary institutions but the result of this commitment is that inept legislative 
drafting often force them to resort to creative interpretations to attain the desired 
outcome, in the process causing legal uncertainty. Hence the fundamental rule of 
interpretation of statutes that words should be accorded their ordinary, grammatical 
meaning to determine the intention of the Legislature is sometimes ignored in favour of 
a purposive interpretation which gives effect to constitutional demands and context. At 
the risk of falling in too much detail, this will be illustrated with reference to a very 
recent, as yet unreported, case before the Supreme Court of Appeal.28 

In this case the legal question concerned non-compliance with section 7(6) of 
the Recognition of Customary Marriages Act, which determines that a husband who 
wishes to enter into a further customary marriage, must make an application to a 
court for the approval of a written contract regulating the matrimonial proprietary 
consequences of his marriages. The Court a quo, relying on existing case law, had found 
that the section should be interpreted as peremptory rather than as directory, affording 
the word “must” its ordinary grammatical meaning. It accordingly found that the non-
compliance with the requirement had invalidated the subsequent marriage.29 
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On appeal, though, also relying on existing case law, the Court found that a 
balance ought to be struck between the textual interpretation and the context of the 
Act of which the primary goal, as stated in its preamble, is the recognition of customary 
marriages and the attainment of equality of the spouses.30 It found that the subsequent 
marriage was valid. This less restrictive, purposive interpretation within the historical 
context of race, gender, marital status and class discourse in South Africa, is 
commendable and gives effect to the intention of the South African Law Reform 
Commission. In its Report on Customary Marriages, the Commission emphasised that 
“[t]o declare the second marriage invalid would constitute such a grave departure from 
customary laws that few people would pay any attention to the penalty”.31 Yet, it 
remains to be seen whether the Supreme Court of Appeal has settled the interpretation 
of this section and in so doing has managed to confirm the continued existence of this 
important institution of African customary law, or whether it, too, will have to be made 
to conform to western values.  

In this decision, the Court pointed out that by contrast with section 7(6), section 
3(1)(b) was a mandatory provision and that non-compliance with it would render a 
customary marriage invalid. Ironically, though, the courts do not consistently interpret 
this section as mandatory.32  

In essence, the requirements and consequences of customary marriages in the 
Recognition of Customary Marriages Act are merely adaptations of those at common-
law. The attempted “harmonisation” of African customary law and state law through 
legislation moulded in a common-law paradigm has resulted in uncertainty. This is 
evident in a collection of divergent decisions in which cases are increasingly resolved on 
an ad-hoc basis.33 In turn, the management of the interaction of the two legal systems 
has become a peripheral issue. 

 
3.2 Convergence 

Beyond the active attempts to harmonise the Western common law and the 
African customary law in South Africa lies the spontaneous process of convergence. In 
its widest sense, convergence is a dynamic phenomenon, a process by which legal 
systems, institutions, ideologies and methods approach one another and become 
reasonably similar and by which distinctions gradually disappear. One may distinguish 
between a doctrinal and functional convergence.34 A doctrinal convergence, the coming 
together of concepts and principles, is not actually within reach in South Africa where 
the relevant legal systems are so fundamentally different. However, there does appear 
to be some measure of functional convergence in the interdependent use of concepts, 
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the continuous process of gaining knowledge of “the other system,” and concomitant 
process of becoming able to work with the other system.  

An example here is the reconsideration of the remedy of amende honorable35 
by South Africa’s highest courts and academics and its interrelation with the African 
principle of ubuntu. Amende honorable is a defunct delictual remedy for defamation 
that originated in medieval canon law and became part of South African law through 
Roman-Dutch law. This remedy is aimed at restoring the dignity of the plaintiff by an 
apology from the defendant. It has fallen into disuse in South Africa, but the courts have 
recently reassessed it as a solution in balancing the constitutionally guaranteed rights to 
human dignity and freedom of expression.36 But what does that have to do with African 
customary law?  

In Dikoko v Mokhatla,37 the Constitutional Court declared that the African 
concept of ubuntu is closely aligned with the constitutional value of human dignity 
and with the remedy of amende honorable.38 Ubuntu is in effect an expression of 
restorative justice in African jurisprudence and encompasses the idea that “a person is a 
person through others”.39 The principles of harmony and solidarity of the community 
are fundamental postulates of African justice.40 Although, broadly speaking, collective 
good takes a preferential position over individual claims, the welfare of the community 
is inextricably linked to the welfare of the individual. Accordingly, there are mechanisms 
in place in African customary law to protect the dignity of the individual.41  

The communitarian principles of African justice were confirmed by the 
Constitutional Court and the idea of functional convergence expressed in the following 
dictum: “It should be a goal of our law to emphasise, in cases of compensation for 
defamation, the re-establishment of harmony in the relationship between the parties ... 
The primary purpose of a compensatory measure, after all, is to restore the dignity of a 
plaintiff who has suffered the damage and not to punish a defendant. A remedy based 
on the idea of ubuntu or botho could go much further in restoring human dignity than 
an imposed monetary award in which the size of the victory is measured by the 
quantum ordered and the parties are further estranged rather than brought together 
by the legal process.”42  

And, recently the same Court43 confirmed its view that the roots of honourable 
amends are present also in customary law and tradition, importantly, calling for 
“mature reflection and consideration” of the integration in this respect of African 
customary and Roman-Dutch law “into a single system of law under the Constitution”.44 
Significantly, this is not the usual call for integration within a Western paradigm, but for 
a true amalgamation of the two systems.  
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3.3 Integration 

It is necessary very briefly to also touch upon the regulation of dispute resolution 
in South Africa through the integration of the African customary courts within the 
general court system. This process incorporates a measure of harmonisation, but is in 
essence aimed at the recognition of traditional African courts as parallel courts. The aim 
is to create a legislative framework for African customary courts and procedure which 
differ fundamentally from the typical Western legal process, characterised as it is by 
confrontational, accusatorial, specialised, formal, even ritualistic features, and where 
the outcome may be described in terms of winning and losing.  

African customary legal procedure has survived, in some instances remarkably 
unscathed, and is today still widely followed in both unofficial and official courts. The 
state is in the process of integrating the traditional African courts into the existing state 
court system through legislation aimed at the regulation of traditional African courts. 
The history of African customary dispute resolution in South Africa is complex, ranging 
from colonial legislative recognition and distortion of traditional courts to a time when 
unofficial dispute resolution institutions held sway and eventually turned into vigilantism 
during the last three decades of the twentieth century. Space does not allow even a 
cursory exposition of this history.  

Important here is the Traditional Courts Bill which was introduced in 2008 and 
may become law soon. This Bill purports to be schooled on the African customary 
system of justice and has elicited severe criticism as an entrenchment of patriarchy, the 
authoritarian rule of traditional leaders, and a reversion to Apartheid.45 The Bill 
has incorporated certain democratic aspects of dispute resolution, such as the equal 
participation of women in the legal process. However, only an in-depth analysis will 
reveal whether it is a mere entrenchment of the adulterated black-letter colonial version 
of African customary justice or a true version of African participatory justice which is 
consensual, informal and non-specialised, the outcome being aimed at reconciliation 
and integration of the parties; where litigants are groups, not individuals; where orality 
is pre-eminent and there is no legal representation; where proceedings are inquisitorial 
in nature; and where legal reasoning is inductive and the approach to law casuistic.46 

 
 
4 Official African Customary Law and Living Customary Law 
 
The concept of “living law” has taken on an important position in the South 

African customary-law discourse – this is evident not only in academic materials, but, 
importantly, also in judicial pronouncements,47 and the work of the South African Law 
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Reform Commission. In fact, the recognition of Customary Marriages Act recognises the 
living customary marriage laws through the open-ended provision that requires that 
customary marriages be negotiated and entered into or celebrated in accordance with 
customary law.  

Living customary law does not refer to the stagnated traditional African 
customary law that has survived unchanged to the present day. It refers to the law that 
has adapted to the changing needs of society in line with its underlying fundamental 
postulates, unadulterated by imposed Western values.48 Living law, which has evolved 
within the framework of the fundamental postulates of African customary law, is often 
consonant with constitutional precepts. But, the courts do not always take account of 
the fact that there is a discrepancy between the living law and the traditional law that 
has survived in judicial decisions and legislation. Accordingly, they have abolished core 
principles of customary law, on the premise that the official versions of customary, 
which have in fact fallen out of step with the living law, constitute the true African 
customary law.49  

One such example is male primogeniture, a core principle in succession, which 
existed to secure the preservation of the family. In its traditional form, it entailed that 
senior males had a preferential position in succession. But succession involved stepping 
into the shoes of the deceased and assuming responsibility for the family, managing the 
family estate on their behalf – not obtaining individual ownership of family property. In 
official customary law this rule has evolved to become the senior male’s right to 
succession and individual ownership of property, excluding females and younger 
siblings. In the living law, though, the rule has undergone fundamental changes and has 
survived to indicate priority in succession, but is no longer limited to the eldest male. 
Nevertheless, despite the option it had of developing the rule, the Constitutional Court 
preferred to abolish it. The result is that the division between the living and official 
versions of customary law is intensified. Few succession cases reach the official courts, and 
its abolition will not impact on the continued existence of the living law, especially in the 
deep rural areas. As indicated above, the Recognition of Customary Marriages Act has 
lead to a similar evolution of a state-recognised customary marriage law which bears little 
resemblance to the living law that continues to exist irrespective of state interference.  

Interestingly, Williams50 argues that the internal dialogue in indigenous 
communities may present a solution to the conflict between culture and equality and 
that this conflict should not be resolved by a simple choice between the two; equality 
usually trumps culture. She points out that women inevitably “feel committed to both 
their culture and their equality” and could be role players in changing their culture 
from within.51  
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It is suggested that the living law is indeed a confirmation of this hypothesis and 
that if the courts pay more than lip-service to the living customary law, there would be 
no need to eliminate the plurality of sources instead of managing it. 

 
Conclusion 
 
To date state initiatives to harmonise the common law and the African 

customary law in South Africa have not been successful. These efforts are resulting in 
the evolution of an additional source of state law – a system of law with features of 
African customary law and the common law, but which is increasingly dominated by 
Western values. This enhances the problem of the multiplicity of sources and provides 
no solution to their management. The reason for the present state of affairs is that 
Western common law is still regarded as the primary legal system in spite of the fact 
that the Constitution gives recognition to African customary law and guarantees its 
application. In addition, the difficulty of ascertaining the living African customary law 
induces the courts to use stagnated official customary law as their frame of reference.  

Nevertheless, harmonious co-existence of the common law and African 
customary law in South Africa is possible if reform is founded on the recognition of the 
prevailing legal pluralism and the exclusive goal is the management of the several 
sources. The premise cannot be the imposition of Western ideas and values on the 
African customary law so as to turn it into a hybrid system that is compatible with the 
common law. Managing the interaction of the two systems of state law has to be 
approached with sensitivity to the fundamental principles of both systems. And, 
importantly, African customary law should be freed from its historical and inevitable 
political shackles and viewed as a dynamic, living law. 
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